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Bureau of Customs and 
Border Protection 


General Notices 


COPYRIGHT, TRADEMARK, AND 
TRADE NAME RECORDATIONS 


(No. 11 2003) 


AGENCY: U.S. Customs and Border Protection, Department of 
Homeland Security. 


SUMMARY: The copyrights, trademarks, and trade names recorded 
with U.S. Customs and Border Protection during the month of No- 
vember 2003. The last notice was published in the CUSTOMS BUL- 
LETIN on December 17, 2003. 

Corrections or updates may be sent to Department of Homeland 
Security, U.S. Customs and Border Protection, Office of Regulations 
and Rulings, IPR Branch, 1300 Pennsylvania Avenue, N.W., Mint 
Annex, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: George Frederick 
McCray, Esq., Chief, Intellectual Property Rights Branch, (202) 
572-8710. 


Dated: December 11, 2003. 
GEORGE FREDERICK MCCRAY, ESQ., 
Chief, 
Intellectual Property Rights Branch 
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CUSTOMS BULLETIN AND DECISIONS, VOL. 38, NO. 1, DECEMBER 31, 2003 


Annual User Fee for Customs Broker Permit and 
National Permit; General Notice 


AGENCY: Bureau of Customs and Border Protection, Department 
of Homeland Security 


ACTION: Notice of due date for Customs broker user fee 


SUMMARY: This is to advise Customs brokers that the annual fee 
of $125 that is assessed for each permit held by a broker whether it 
may be an individual, partnership, association or corporation, is due 
by February 27, 2004. This announcement is being published to com- 
ply with the Tax Reform Act of 1986. 


DATES: Due date for payment of fee: February 27, 2004. 


FOR FURTHER INFORMATION CONTACT: Bruce Raine, Broker 
Management, (202) 927-0380. 


SUPPLEMENTARY INFORMATION: Section 13031 of the Consoli- 
dated Omnibus Budget Reconciliation Act of 1985 (Pub.L. 99-272) 
established that an annual user fee of $125 is to be assessed for each 
Customs broker permit and National permit held by an individual, 
partnership, association or corporation. This fee is set forth in the 
Customs Regulations in section 111.96 (19 CFR 111.96). 

Customs Regulations provide that this fee is payable for each cal- 
endar year in each broker district where the broker was issued a per- 
mit to do business by the due date which will be published in the 
Federal Register annually. Broker districts are defined in the Gen- 
eral Notice published in the Federal Register, Volume 60, No. 187, 
September 27, 1995. 

Section 1893 of the Tax reform Act of 1986 (Pub.L. 99-514) pro- 
vides that notices of the date on which the payment is due for each 
broker permit shall be published by the Secretary of the Treasury in 
the Federal Register by no later than 60 days before such due date. 

This document notifies brokers that for 2004, the due date of the 
user fee is February 27, 2004. It is expected that the annua! user 
fees for brokers for subsequent years will be due on or about the 
twentieth of January of each year. 


DATED: December 11, 2003 


JAYSON P. AHERN, 
Assistant Commissioner, 


Office of Field Operations. 
[Published in the Federal Register, December 18, 2003 (68 FR 70520)] 





BUREAU OF CUSTOMS AND BORDER PROTECTION 


PROPOSED COLLECTION; COMMENT REQUEST 


Accreditation of Commercial Testing Laboratories; 
Approval of Commercial Gaugers 


ACTION: Notice and request for comments. 


SUMMARY: As part of its continuing effort to reduce paperwork 
and respondent burden, Bureau of Customs and Border Protection 
(CBP) invites the general public and other Federal agencies to com- 
ment on an information collection requirement concerning the Ac- 
creditation of Commercial Testing Laboratories and Approval of 
Commercial Gaugers. This request for comment is being made pur- 
suant to the Paperwork Reduction Act of 1995 (Public Law 104-13; 
44 U.S.C. 3505(c)(2)). 


DATES: Written comments should be received on or before Febru- 
ary 17, 2004, to be assured of consideration. 


ADDRESS: Direct all written comments to Bureau of Customs and 
Border Protection, Information Services Group, Room 3.2.C, 1300 
Pennsylvania Ave., NW, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Requests for addi- 
tional information should be directed to Bureau of Customs and Bor- 
der Protection, Attn.: Tracey Denning, Room 3.2.C., 1300 Pennsylva- 


nia Avenue NW, Washington, D.C. 20229, Tel. (202) 927-1429. 


SUPPLEMENTARY INFORMATION: CBP invites the general 
public and other Federal agencies to comment on proposed and/or 
continuing information collections pursuant to the Paperwork Re- 
duction Act of 1995 (Public Law 104-18; 44 U.S.C. 3505(c)(2)). The 
comments should address: (1) whether the collection of information 
is necessary for the proper performance of the functions of the 
agency, including whether the information shall have practical util- 
ity; (b) the accuracy of the agency’s estimates of the burden of the 
collection of information; (c) ways to enhance the quality, utility, and 
clarity of the information to be collected; (d) ways to minimize the 
burden including the use of automated collection techniques or the 
use of other forms of information technology; and (e) estimates of 
capital or start-up costs and costs of operations, maintenance, and 
purchase of services to provide information. The comments that are 
submitted will be summarized and included in the CBP request for 
Office of Management and Budget (OMB) approval. All comments 
will become a matter of public record. In this document CBP is solic- 
iting comments concerning the following information collection: 

Title: Accreditation of Commercial Testing Laboratories; Ap- 
proval of Commercial Gaugers 

OMB Number: 1651-0053 

Form Number: None 
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Abstract: The Accreditation of Commercial Testing Laboratories; 
Approval of Commercial Gaugers are used by individuals or busi- 
nesses desiring CBP approval to measure bulk products or to ana- 
lyze importations. This recognition is required of businesses wishing 
to perform such work on imported merchandise. 

Current Actions: There are no changes to the information collec- 
tion. This submission is being submitted to extend the expiration 
date. 

Type of Review: Extension (without change) 

Affected Public: Businesses 

Estimated Number of Respondents: 250 

Estimated Time Per Respondent: 60 minutes 

Estimated Total Annual Burden Hours: 250 

Estimated Total Annualized Cost on the Public: $2,500 


Dated: December 10, 2003 


TRACEY DENNING 
Agency Clearance Officer, 
Information Services Group. 


[Published in the Federal Register, December 17, 2003 (68 FR 70283)] 
| 
PROPOSED COLLECTION; COMMENT REQUEST 


African Growth and Opportunity Act Certificate of Origin 


ACTION: Notice and request for comments. 


SUMMARY: As part of its continuing effort to reduce paperwork 
and respondent burden, Bureau of Customs and Border Protection 
(CBP) invites the general public and other Federal agencies to com- 
ment on an information collection requirement concerning the Afri- 
can Growth and Opportunity Act Certificate of Origin. This request 
for comment is being made pursuant to the Paperwork Reduction 
Act of 1995 (Public Law 104—13; 44 U.S.C. 3505(c)(2)). 


DATES: Written comments should be received on or before February 
17, 2004, to be assured of consideration. 


ADDRESS: Direct all written comments to Bureau of Customs and 
Border Protection, Information Services Group, Room 3.2.C, 1300 
Pennsylvania Ave., NW, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Requests for addi- 
tional information should be directed to Bureau of Customs and Bor- 
der Protection, Attn.: Tracey Denning, Room 3.2.C., 1300 Pennsylva- 
nia Avenue NW, Washington, D.C. 20229, Tel. (202) 927-1429. 
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SUPPLEMENTARY INFORMATION: CBP invites the general 
public and other Federal agencies to comment on proposed and/or 
continuing information collections pursuant to the Paperwork Re- 
duction Act of 1995 (Public Law 104-13; 44 U.S.C. 3505(c)(2)). The 
comments should address: (1) whether the collection of information 
is necessary for the proper performance of the functions of the 
agency, including whether the information shall have practical util- 
ity; (b) the accuracy of the agency’s estimates of the burden of the 
collection of information; (c) ways to enhance the quality, utility, and 
clarity of the information to be collected; (d) ways to minimize the 
burden including the use of automated collection techniques or the 
use of other forms of information technology; and (e) estimates of 
capital or start-up costs and costs of operations, maintenance, and 
purchase of services to provide information. The comments that are 
submitted will be summarized and included in the CBP request for 
Office of Management and Budget (OMB) approval. All comments 
will become a matter of public record. In this document CBP is solic- 
iting comments concerning the following information collection: 

Title: African Growth and Opportunity Act Certificate of Origin 

OMB Number: 1651-0082 

Form Number: None 

Abstract: The collection of information is required to implement 
the duty preference provisions of the African Growth and Opportu- 
nity Act (AGOA) to provide extension of duty-free treatment under 
the Generalized System of Preferences (GSP) to sensitive articles 
normally excluded from GSP duty treatment. It also provides for the 
entry of specific textile and apparel articles free of duty and free of 
any quantitative limits to the countries of sub-Saharan Africa. 

Current Actions: There are no changes to the information collec- 
tion. This submission is being submitted to extend the expiration 
date. : 

Type of Review: Extension (without change) 

Affected Public: Individuals, businesses. 

Estimated Number of Respondents: 440 

Estimated Time Per Respondent: 23 hours 

Estimated Total Annual Burden Hours: 10,400 

Estimated Total Annualized Cost on the Public: $239,269 


Dated: December 10, 2003 
TRACEY DENNING, 
Agency Clearance Officer, 
Information Services Group. 


[Published in the Federal Register, December 17, 2003 (68 FR 70284)| 
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PROPOSED COLLECTION; COMMENT REQUEST 


Distribution of Continued Dumping and 
Subsidy Offset to Affected Domestic Producers 


ACTION: Notice and request for comments. 


SUMMARY: As part of its continuing effort to reduce paperwork 
and respondent burden, Bureau of Customs and Border Protection 
(CBP) invites the general public and other Federal agencies to com- 
ment on an information collection requirement concerning the Dis- 
tribution of Continued Dumping and Subsidy Offset to Affected Do- 
mestic Procedures. This request for comment is being made 
pursuant to the Paperwork Reduction Act of 1995 (Public Law 
104-13; 44 U.S.C. 3505(c)(2)). 


DATES: Written comments should be received on or before February 
17, 2004, to be assured of consideration. 


ADDRESS: Direct all written comments to Bureau of Customs and 
Border Protection, Information Services Group, Room 3.2.C, 1300 
Pennsylvania Ave., NW, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Requests for addi- 
tional information should be directed to Bureau of Customs and Bor- 


der Protection, Attn.: Tracey Denning, Room 3.2.C., 1300 Pennsylva- 
nia Avenue NW, Washington, D.C. 20229, Tel. (202) 927-1429. 


SUPPLEMENTARY INFORMATION: CBP invites the general 
public and other Federal agencies to comment on proposed and/or 
continuing information collections pursuant to the Paperwork Re- 
duction Act of 1995 (Public Law 104—13; 44 U.S.C. 3505(c)(2)). The 
comments should address: (1) whether the collection of information 
is necessary for the proper performance of the functions of the 
agency, including whether the information shall have practical util- 
ity; (b) the accuracy of the agency’s estimates of the burden of the 
collection of information; (c) ways to enhance the quality, utility, and 
clarity of the information to be collected; (d) ways to minimize the 
burden including the use of automated collection techniques or the 
use of other forms of information technology; and (e) estimates of 
capital or start-up costs and costs of operations, maintenance, and 
purchase of services to provide information. The comments that are 
submitted will be summarized and included in the CBP request for 
Office of Management and Budget (OMB) approval. All comments 
will become a matter of public record. In this document CBP is solic- 
iting comments concerning the following information collection: 

Title: Distribution of Continued Dumping and Subsidy Offset to 
Affected Domestic Producers 

OMB Number: 1651-0086 

Form Number: N/A 
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Abstract: The collection of information is required to implement 
the duty preference provisions of the Continued Dumping and Sub- 
sidy Offset Act of 2000, by prescribing the administrative procedures 
under which anti-dumping and counterveiling duties are assessed on 
imported products. 

Current Actions: This submission is being submitted to extend 
the expiration date. 

Type of Review: Extension 

Affected Public: Businesses 

Estimated Number of Respondents: 1 

Estimated Time Per Respondent: 1 hour 

Estimated Total Annual Burden Hours: | 

Estimated Total Annualized Cost on the Public: N/A 


Dated: December 10, 2003 


TRACEY DENNING, 
Agency Clearance Officer, 
Information Services Group. 


[Published in the Federal Register, December 17, 2003 (68 FR 70281)] 
(RI NE 
PROPOSED COLLECTION; COMMENT REQUEST 


Drawback Process Regulations and 
Entry Collection Documents 


ACTION: Notice and request for comments. 


SUMMARY: As part of its continuing effort to reduce paperwork 
and respondent burden, Bureau of Customs and Border Protection 
(CBP) invites the genera! public and other Federal agencies to com- 
ment on an information collection requirement concerning Draw- 
back Process Regulations and Entry Collection Documents. This re- 
quest for comment is being made pursuant to the Paperwork 
Reduction Act of 1995 (Public Law 104—13; 44 U.S.C. 3505(c)(2)). 


DATES: Written comments should be received on or before Febru- 
ary 17, 2004, to be assured of consideration. 


ADDRESS: Direct all written comments to Bureau of Customs and 
Border Protection, Information Services Group, Attn.: Tracey Den- 
ning, 1300 Pennsylvania Avenue, NW, Room 3.2.C, Washington, D.C. 
20229. 


FOR FURTHER INFORMATION CONTACT: Requests for addi- 
tional information should be directed to Bureau of Customs and Bor- 
der Protection, Attn.: Tracey Denning, 1300 Pennsylvania Avenue 
NW, Room 3.2C, Washington, D.C. 20229, Tel. (202) 927-1429. 
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SUPPLEMENTARY INFORMATION: CBP invites the general 
public and other Federal agencies to comment on proposed and/or 
continuing information collections pursuant to the Paperwork Re- 
duction Act of 1995 (Public Law 104-13; 44 U.S.C. 3505(c)(2)). The 
comments should address: (1) whether the collection of information 
is necessary for the proper performance of the functions of the 
agency, including whether the information shall have practical util- 
ity; (b) the accuracy of the agency’s estimates of the burden of the 
collection of information; (c) ways to enhance the quality, utility, and 
clarity of the information to be collected; (d) ways to minimize the 
burden including the use of automated collection techniques or the 
use of other forms of information technology; and (e) estimates of 
capital or start-up costs and costs of operations, maintenance, and 
purchase of services to provide information. The comments that are 
submitted will be summarized and included in the CBP request for 
Office of Management and Budget (OMB) approval. All comments 
will become a matter of public record. In this document CBP is solic- 
iting comments concerning the following information collection: 

Title: Drawback Process Regulations and Entry Collection Docu- 
ments. 

OMB Number: 1651-0075 

Form Number: Forms CBP—7551, 7552, 7553, 

Abstract: The information is to be used by CBP officers to expe- 
dite the filing and processing of drawback claims, while maintaining 
necessary enforcement information to maintain effective administra- 
tive oversight over the drawback program. 

Current Actions: There are no changes to the information collec- 
tion. This submission is being submitted to extend the expiration 
date. 

Type of Review: Extension (without change) 

Affected Public: Businesses, Institutions 

Estimated Number of Respondents: 8,150 

Estimated Time Per Respondent: 11 hours 

Estimated Total Annual Burden Hours: 90,000 

Estimated Total Annualized Cost on the Public: $3,098,405.86 


Dated: December 10, 2003 


TRACEY DENNING, 
Agency Clearance Officer, 
Information Services Branch. 


[Published in the Federal Register, December 17, 2003 (68 FR 70283)] 
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PROPOSED COLLECTION; COMMENT REQUEST 


Land Border Carrier Initiative Program 
ACTION: Notice and request for comments. 


SUMMARY: As part of its continuing effort to reduce paperwork 
and respondent burden, Bureau of Customs and Border Protection 
(CBP) invites the general public and other Federal agencies to com- 
ment on an information collection requirement concerning the Land 
Border Carrier Initiative Program. This request for comment is be- 
ing made pursuant to the Paperwork Reduction Act of 1995 (Public 
Law 104-13; 44 U.S.C. 3505(c)(2)). 


DATES: Written comments should be received on or before Febru- 
ary 17, 2004, to be assured of consideration. 


ADDRESS: Direct all written comments to Bureau of Customs and 
Border Protection, Information Services Group, Attn.: Tracey Den- 
ning, 1300 Pennsylvania Avenue, NW, Room 3.2C, Washington, D.C. 
20229. 


FOR FURTHER INFORMATION CONTACT: Requests for addi- 
tional information should be directed to Bureau of Customs and Bor- 
der Protection, Attn.: Tracey Denning, 1300 Pennsylvania Avenue 
NW, Room 3.2.C, Washington, D.C. 20229, Tel. (202) 927-1429. 


SUPPLEMENTARY INFORMATION: CBP invites the general 
public and other Federal agencies to comment on proposed and/or 
continuing information collections pursuant to the Paperwork Re- 
duction Act of 1995 (Public Law 104-13; 44 U.S.C. 3505(c)(2)). The 
comments should address: (1) whether the collection of information 
is necessary for the proper performance of the functions of the 
agency, including whether the information shall have practical util- 
ity; (b) the accuracy of the agency’s estimates of the burden of the 
collection of information; (c) ways to enhance the quality, utility, and 
clarity of the information to be collected; (d) ways to minimize the 
burden including the use of automated collection techniques or the 
use of other forms of information technology; and (e) estimates of 
capital or start-up costs and costs of operations, maintenance, and 
purchase of services to provide information. The comments that are 
submitted will be summarized and included in the CBP request for 
Office of Management and Budget (OMB) approval. All comments 
will become a matter of public record. In this document CBP is solic- 
iting comments concerning the following information collection: 

Title: Land Border Carrier Initiative Program 

OMB Number: 1651-0077 

Form Number: N/A 

Abstract: The Land Border Carrier Initiative Program is de- 
signed to prevent smugglers of illicit drugs from utilizing commer- 
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cial conveyances for their commodities, and to make participation in 
this program at certain, high-risk locations a condition for use of the 
Line Release method of processing repetitive entries of merchandise. 

Current Actions: This submission is being submitted to extend 
the expiration date. 

Type of Review: Extension (without change) 

Affected Public: Businesses, Individuals, Institutions 

Estimated Number of Respondents: 1,050 

Estimated Time Per Respondent: 5 hours 

Estimated Total Annual Burden Hours: 5,250 

Estimated Total Annualized Cost on the Public: 78,750. 


Dated: December 10, 2003 


TRACEY DENNING, 
Agency Clearance Officer, 
Information Services Branch. 


[Published in the Federal Register, December 17, 2003 (68 FR 70282)] 
ee 
PROPOSED COLLECTION; COMMENT REQUEST 


United States-Caribbean Basin Trade Partnership Act 
ACTION: Notice and request for comments. 


SUMMARY: As part of its continuing effort to reduce paperwork 
and respondent burden, Bureau of Customs and Border Protection 
(CBP) invites the general public and other Federal agencies to com- 
ment on an information collection requirement concerning the 
United States-Caribbean Basin Trade Partnership Act. This request 
for comments is being made pursuant to the Paperwork Reduction 
Act of 1995 (Public Law 104—13; 44 U.S.C. 3505(c)(2)). 


DATES: Written comments should be received on or before Febru- 
ary 17, 2004, to be assured of consideration. 


ADDRESS: Direct all written comments to Bureau of Customs and 
Border Protection, Information Services Group, Room 3.2.C, 1300 
Pennsylvania Ave., NW, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Requests for addi- 
tional information should be directed to Bureau of Customs and Bor- 
der Protection, Attn.: Tracey Denning, Room 3.2.C., 1300 Pennsyl- 
vania Avenue NW, Washington, D.C. 20229, Tel. (202) 927-1429. 


SUPPLEMENTARY INFORMATION: CBP invites the general 
public and other Federal agencies to comment on proposed and/or 
continuing information collections pursuant to the Paperwork Re- 
duction Act of 1995 (Public Law 104-13; 44 U.S.C. 3505(c)(2)). The 
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comments should address: (1) whether the collection of information 
is necessary for the proper performance of the functions of the 
agency, including whether the information shall have practical util- 
ity; (b) the accuracy of the agency’s estimates of the burden of the 
collection of information; (c) ways to enhance the quality, utility, and 
clarity of the information to be collected; (d) ways to minimize the 
burden including the use of automated collection techniques or the 
use of other forms of information technology; and (e) estimates of 
capital or start-up costs and costs of operations, maintenance, and 
purchase of services to provide information. The comments that are 
submitted will be summarized and included in the CBP request for 
Office of Management and Budget (OMB) approval. All comments 
will become a matter of public record. In this document CBP is solic- 
iting comments concerning the following information collection: 

Title: United States-Caribbean Basin Trade Partnership Act 

OMB Number: 1651-0083 

Form Number: CBP-450 

Abstract: The collection of information is required to implement 
the duty preference provisions of the United States-Caribbean Basin 
Trade Partnership Act. 

Current Actions: There are no changes to the information collec- 
tion. This submission is being submitted to extend the expiration 
date. 


Type of Review: Extension (without change) 

Affected Public: Individuals, businesses. 

Estimated Number of Respondents: 440 

Estimated Time Per Respondent: 42.5 hours 

Estimated Total Annual Burden Hours: 18,720 

Estimated Total Annualized Cost on the Public: $430,560 


Dated: December 10, 2003 


TRACEY DENNING 
Agency Clearance Officer, 
Information Services Group. 


[Published in the Federal Register, December 17, 2003 (68 FR 70281)] 
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DEPARTMENT OF HOMELAND SECURITY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS. 
Washington, DC, December 17, 2003, 
The following documents of the Bureau of Customs and Border 
Protection (“CBP”), Office of Regulations and Rulings, have been de- 
termined to be of sufficient interest to the public and CBP field of- 
fices to merit publication in the CUSTOMS BULLETIN. 


SANDRA L. BELL, 
Acting Assistant Commissioner, 
Office of Regulations and Rulings. 


a 


MODIFICATION OF A RULING LETTER AND REVOCATION 
OF TREATMENT RELATING TO THE TARIFF CLASSIFI- 
CATION OF A WOMEN’S COTTON KNIT GARMENT SIMI- 
LAR TO A TANK TOP 


AGENCY: Bureau of Customs & Border Protection; Department of 
Homeland Security 


ACTION: Notice of modification of a ruling letter and revocation of 
treatment relating to the tariff classification of a women’s cotton 
knit garment similar to a tank top. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 
U.S.C. 1625(c)), as amended by section 623 of Title VI (Customs 
Modernization) of the North American Free Trade Agreement Imple- 
mentation Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises 
interested parties that Customs & Border Protection (CBP) is modi- 
fying one ruling relating to the tariff classification, under the Har- 
monized Tariff Schedule of the United States (HTSUS), of a women’s 
cotton knit tank-like garment. CBP is also revoking any treatment 
previously accorded by CBP to substantially identical transactions. 
Notice of the proposed action was published on November 5, 2003, in 
Volume 37, Number 45, of the CUSTOMS BULLETIN. CBP received one 
comment in response to the notice. 

EFFECTIVE DATE: This action is effective for merchandise en- 
tered or withdrawn from warehouse for consumption on or after Feb- 
ruary 29, 2004. 


FOR FURTHER INFORMATION CONTACT: Rebecca Hollaway, 
Textiles Branch, at (202) 572-8814. 
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SUPPLEMENTARY INFORMATION: 


Background 


On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as 
amended, and related laws. Two new concepts that emerge from the 
law are “informed compliance” and “shared responsibility.” 
These concepts are premised on the idea that in order to maximize 
voluntary compliance with Customs laws and regulations, the trade 
community needs to be clearly and completely informed of its legal 
obligations. Accordingly, the law imposes a greater obligation on 
CBP to provide the public with improved information concerning the 
trade community’s responsibilities and rights under the Customs 
and related laws. In addition, both the trade and CBP share respon- 
sibility in carrying out import requirements. For example, under sec- 
tion 484 of the Tariff Act of 1930, as amended (19 U.S.C. 1484), the 
importer of record is responsible for using reasonable care to enter, 
classify and value imported merchandise, and provide any other in- 
formation necessary to enable CBP to properly assess duties, collect 
accurate statistics and determine whether any other applicable legal 
requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625 
(c)(1)), as amended by Title VI, notice proposing to modify New York 
Ruling Letter (NY) J82451, dated April 9, 2003, and to revoke any 
treatment accorded to substantially identical merchandise was pub- 
lished in the November 5, 2003, CUSTOMS BULLETIN, Volume 37, 
Number 45. CBP received one comment. 

In NY J82451, dated April 9, 2003, CPB classified a garment simi- 
lar to a tank top under subheading 6109.10.0070, HTSUS, as an out- 
erwear garment. However, we now find based on design, marketing 
and advertising information that the garment is correctly classified 
as underwear under subheading 6109.10.0037, HTSUS. 

CBP received one comment pointing out that the “Holding” in pro- 
posed HQ 966602 incorrectly stated the quota category for the wom- 
en’s cotton underwear top as 339. The correct quota category for the 
merchandise is 352. The writer also suggested that we reference the 
recent decision, St. Eve International v. United States, 267 F. Supp. 
2d 1371 (Ct. Int'l Trade, May 15, 2003), wherein the court held that 
camisoles sold with matching underpants were recognized, adver- 
tised and sold as underwear and were classified under subheading 
6109.10.0037, HTSUS. That decision is now cited in HQ 966602. 

As stated in the notice of proposed modification, this notice covers 
any rulings on the subject merchandise which may exist but which 
have not been specifically identified. Any party who has received an 
interpretive ruling or decision (i.e., ruling letter, internal advice 
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memorandum or decision or protest review decision) on the mer- 
chandise subject to this notice should have advised CBP during the 
comment period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 
U.S.C. 1625 (c)(2)), as amended by Title VI, CBP is revoking any 
treatment previously accorded by CBP to substantially identical 
transactions. This treatment may, among other reasons, have been 
the result of the importer’s reliance on a ruling issued to a third 
party, CBP personnel applying a ruling of a third party to importa- 
tions of the same or similar merchandise, or the importer’s or CBP’s 
previous interpretation of the HTSUS. Any person involved in sub- 
stantially identical transactions should have advised CBP during 
the comment period. An importer’s reliance on a treatment of sub- 
stantially identical transactions or on a specific ruling concerning 
the merchandise covered by this notice which was not identified in 
this notice may raise the rebuttable presumption of lack of reason- 
able care on the part of the importer or its agents for importations of 
merchandise subsequent to the effective date of this final decision. 

Pursuant to 19 U.S.C. 1625(c)(1), CBP is modifying NY J82451 
and revoking any other ruling not specifically identified in order to 
reflect the proper classification of the merchandise pursuant to the 
analysis set forth in HQ 966602, which is attached to this document. 
Additionally, pursuant to 19 U.S.C. 1625(c)(2), CBP is revoking any 
treatment previously accorded by CBP to substantially identical 
transactions. 

In accordance with 19 U.S.C. 1625(c), this ruling will become effec- 
tive 60 days after publication in the CUSTOMS BULLETIN. 


DATED: December 8, 2003 


Gail A. Hamill for MYLES B. HARMON, 
Director, 
Commercial Rulings Division. 


Attachment 
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DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
December 8, 2003 
HQ 966602 
CLA-2 RR:CR:TE 966602 RH 
CATEGORY: Classification 
TARIFF NOS.: 6109.10.0037; 6108.21.0010 
ROBERT L. EISEN, Esq. 
CHRISTOPHER E. PEy, Esq. 
COUDERT BROTHERS, LLP 
1114 Avenue of the Americas 
New York, NY 10036-7703 


RE: Modification of NY J82451, dated April 9, 2003; Women’s Knitted Cot- 
ton Garment Similar to a Tank Top; Subheading 6109.10.0037, HTSUS; 
Subheading 6109.10.0070, HTSUS; Tank-like Top Not Readily Identifi- 
able Upon Physical Examination as Outerwear or Underwear Deter- 
mined to be Underwear based on Design, Marketing and Advertising 
Information 

GENTLEMEN: 

This is in reply to your letter of July 22, 2003, on behalf of Barian Ship- 
ping Company, Inc., and J.W.E. Silk, Inc., requesting reconsideration of New 
York Ruling Letter (NY) J82451, dated April 9, 2003. 

In NY J82451, Customs and Border Protection (CBP) classified a woman’s 
garment similar to a tank top under subheading 6109.10.0070 of the Harmo- 
nized Tariff Schedule of the United States (HTSUS) and a bikini panty un- 
der subheading 6108.21.0010, HTSUS. 

In your opinion, CBP erroneously classified the tank-like top. You contend 
that it is properly classified under subheading 6109.10.0037, HTSUS. You 
concur with CPB’s classification of the panty under subheading 
6108.21.0010, HTSUS. 

We note that you asked us to return the sample that you submitted. How- 
ever, we would like to retain the sample for our records. 

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 1625(c)), as 
amended by section 623 of Title VI (Customs Modernization) of the North 
American Free Trade Agreement Implementation Act, Pub. L. 103-182, 107 
Stat. 2057, 2186 1993), notice of the proposed revocation of NY J82451 was 
published on November 5, 2003, in Vol. 37, No. 45 of the CUSTOMS BULLETIN. 
CBP received one comment. A discussion of the comment will be set forth in 
the General Notice of Revocation and Modification, which will be published 
in the CUSTOMS BULLETIN on December 24, 2003. 

FACTS: 

In your letter, you describe the merchandise as follows: 

The Style No. K2107048 camisole has a U-shaped front and rear neck 
line, rounded arm holes and approximately 114 inch shoulder straps, all 
outlined with decorative trim. It has a four-inch placket with a laced clo- 
sure and a hemmed bottom. The garment is made of 100% cotton inter- 
lock fabric and is only made in one color, red with black trim, with a size 
range of small to large. 


The garment at issue is imported together with a matching bikini panty 
made from the same fabric, with matching trim. The camisole is de- 
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signed, marketed and sold with the matching panty as an underwear 
set. The panty is also made of the identical 100% cotton interlock fabric 
and like the camisole only comes in one color, red with black trim. 


The camisole and panty are not available separately, and will be im- 
ported together in sealed polybags, and will be shipped to the final pur- 
chaser in the same bags used to import them... . 


ISSUE: 

Is the garment similar to a tank top that is sold with a matching panty 
classifiable as underwear under subheading 6109.10.0037, HTSUS, or as 
outerwear under subheading 6109.10.0070, HTSUS? 


LAW AND ANALYSIS: 

Classification of goods under the HTSUS is governed by the General Rules 
of Interpretation (GRIs). GRI 1 provides that classification shall be deter- 
mined according to the terms of the headings and any relative section or 
chapter notes. Merchandise that cannot be classified in accordance with GRI 
1 is to be classified in accordance with subsequent GRIs taken in order. 

Additionally, the Explanatory Notes (ENs) to the Harmonized Commodity 
Description and Coding System constitute the official interpretation of the 
nomenclature at the international level. The ENs are not legally binding. 
However, they do represent the considered views of classification experts of 
the Harmonized System Committee. It has therefore been the practice of 
CBP to follow, whenever possible, the terms of the ENs when interpreting 
the HTSUS. 

There is no disagreement as to the classification of the subject merchan- 
dise at the 8-digit level. Subheading 6109.10.00, HTSUS, provides for “T- 
shirts, singlets, tank tops and similar garments, knitted or crocheted: Of 
cotton.” The sole issue in this case is whether the merchandise is classified 
under subheading 6109.10.0037, HTSUS, or 6109.10.0070, HTSUS. Sub- 
heading 6109.10.0037, HTSUS, provides for women’s or girls’ underwear. 
Subheading 6109.10.0070 provides for women’s or girls’ “other” non- 
underwear garments. Thus, the crux of the question in this case is whether 
the garments are underwear or outerwear. 

The Guidelines for the Reporting of Imported Products in Various Textile 
and Apparel Categories, CIE 13/88 (1988) (“Guidelines”), define “underwear” 
as follows: 


The term “underwear” refers to garments which are ordinarily worn un- 
der other garments and are not exposed to view when the wearer is con- 
ventionally dressed for appearance in public, indoors or out-of-doors. 
Whether or not a garment is worn next to the body of the wearer is not a 
determinant; ... 

It should be noted that in distinguishing underwear, it is generally 
agreed that sleeveless tops with lace inserts or lace edgings are pre- 
dominately worn as underwear. 


In past rulings, Customs has pointed out that the merchandise itself may be 
strong evidence of use. Citing Mast Industries v. United States, 9 CIT 549, 
552 (1985), affd 76 F. 2d 1144 (1986), citing United States v. Bruce Duncan 
Co., 50 CCPA 43, 46, C.A.D. 817 (1963). In that regard, the instant garment 
is not readily identifiable as either underwear or outerwear. The garment is 
ambiguous. When presented with a garment which is ambiguous and not 
clearly recognizable as underwear or outerwear, Customs will consider other 
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factors such as environment of sale, advertising and marketing, recognition 
in the trade of virtually identical merchandise, and documentation inciden- 
tal to the purchase and sale of the merchandise, such as purchase orders, in- 
voices, and other internal documentation. See HQ 960866, July 15, 1999; 
HQ 960865, dated July 15, 1999; HQ 963442, July 7, 1999; HQ 960864, July 
2, 1999; HQ 960862, dated July 2, 1999; HQ 961978, dated June 17, 1999; 
HQ 961185, dated June 11, 1999; HQ 960906, June 3, 1999; HQ 960926, 
February 25, 1999; HQ 960925, February 23, 1999; HQ 960928, February 
15, 1999; HQ 961116, November 20, 1998; HQ 960690, September 25, 1998; 
HQ 959843, May 6, 1998; HQ 961036, April 27, 1998; HQ 960797, February 
19, 1998; HQ 960442, August 4, 1997; HQ 960391, April 22, 1997; HQ 
957762, April 28, 1995; HQ 957615, May 24, 1995; HQ 957004, November 
23, 1994; HQ 956351, July 7, 1994. and HQ 956350, July 5, 1994. 

It should be noted that CBP considers these factors in totality and no 
single factor is determinative of classification as each of these factors viewed 
alone may be flawed. For instance, CBP recognizes that internal documenta- 
tion and descriptions on invoices may be self-serving as was noted by the 
court in Regaliti, Inc. v. United States, 16 Ct. Int'l Trade 407 (1992). 

Consideration of marketing information, and the design and construction 
details of the garments are instructive in determining whether or not they 
are principally used as outerwear or underwear. Additional U.S. Rule of In- 
terpretation 1(a), HTSUS, provides that in the absence of context to the con- 
trary, a tariff classification controlled by use, other than actual use, is to be 
determined by the principal use in the United States at, or immediately 
prior to, the date of importation of goods of the same class or kind or mer- 
chandise. See HQ 953390, dated June 1, 1993, in which CBP stated that a 
tank-styled pullover classifiable in subheading 6109.90.1065 and “sold with 
a matching panty could be viewed as somewhat persuasive evidence that it 
is indeed underwear.” 

In the instant case, the tank-like top is marketed and sold with a match- 
ing panty. The top and panty will be imported together in sealed polybags, 
and will be shipped to the final purchaser in the same bags. The advertising 
literature pictures the garment in an Avon catalogue as a “Knit Lace-Up 
Cami & Panty.” It is described as a “[sloft, comfortable cotton interlock cami 
& bikini panty set with beautiful, sexy fit.” The advertisement depicts the 
“cami and panty” set next to a “Flirty Halter Teddy.” Finally, the garments 
are sold exclusively to Avon’s “Innerwear” department. See St. Eve Interna- 
tional v. United States, 267 F. Supp. 2d 1371 (Ct. Int'l Trade, May 15, 2003), 
wherein the court held that camisoles sold with matching underpants were 
recognized, advertised and sold as underwear and were classified under sub- 
heading 6109.10.0037, HTSUS. 

Although the manner in which an article is designed, manufactured, and 
marketed is not dispositive of tariff classification, Customs finds it to be per- 
suasive in this case when determining the classification of the ambiguous 
tank-like top. See Mast Industries, Inc. v. United States, 9 Ct. Int'l Trade 
549, 552 (1985), affd 786 F.2d 144 (CAFC, 1986); St. Eve International, Inc. 
v. United States, 11 Ct. Int’l Trade 224 (1987); and Inner Secrets/Secretly 
Yours, Inc. v. United States, 885 F. Supp. 248 (1995). 


HOLDING: 

NY J87771 is MODIFIED. 

The garment similar to a tank top is classifiable under subheading 
6109.10.0037, HTSUS, which provides for “T-shirts, singlets, tank tops and 
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similar garments, knitted or crocheted: Of cotton: Women’s or girls’: Other: 
Other.” It is dutiable at the general column one rate at 17 percent ad valo- 
rem, and the textile category is 352. 

The matching panty was correctly classified under subheading 
6108.21.0010, HTSUS, which provides for “Women’s or girls’ slips, petti- 
coats, briefs, panties, nightdresses, pajamas, negligees, bathrobes, dressing 
gowns and similar articles, knitted or crocheted: Briefs and panties: Of cot- 
ton: Women’s.” It is dutiable at the general column one rate at 7.6 percent 
ad valorem, and the textile category is 352. 

The designated textile and apparel category may be subdivided into parts. 
If so, visa and quota requirements applicable to the subject merchandise 
may be affected. Since part categories are the result of international bilat- 
eral agreements which are subject to frequent renegotiations and changes, 
to obtain the most current information available, we suggest that your client 
check, close to the time of shipment, the Status Report on Current Import 
Quotas (Restraint Levels), an internal issuance of CBP, which is available 
for inspection at your client’s local CBP office. 

Due to the changeable nature of the statistical annotation (the ninth and 
tenth digits of the classification) and the restraint (quota/visa) categories ap- 
plicable to textile merchandise, your client should contact your local CBP of- 
fice prior to importation of this merchandise to determine the current status 
of any import restraints or requirements. 

In accordance with 19 U.S.C. 1625(c), this ruling will become effective 60 
days after its publication in the CUSTOMS BULLETIN. 

Gail A. Hamill for MYLES B. HARMON 
Director, 
Commercial Rulings Division. 


a 


REVOCATION AND MODIFICATION OF RULING LETTERS 
AND REVOCATION OF TREATMENT RELATING TO TAR- 
IFF CLASSIFICATION OF HAND TOOLS 


AGENCY: U.S. Customs and Border Protection, Department of 
Homeland Security. 


ACTION: Notice of revocation of five ruling letters and modification 
of one ruling letter and revocation of treatment relating to the tariff 
classification of hand tools. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 
U.S.C. 1625(c)), as amended by section 623 of Title VI (Customs 
Modernization) of the North American Free Trade Agreement Imple- 
mentation Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises 
interested parties that Customs is revoking five ruling letters and 
modifying one ruling letter pertaining to the tariff classification, un- 
der the Harmonized Tariff Schedule of the United States (HTSUS), 
of various hand tools and revoking any treatment previously ac- 
corded by Customs to substantially identical transactions. Notice of 
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the proposed action was published in the Customs Bulletin on Octo- 
ber 16, 2003. No comments were received in response to this notice. 


EFFECTIVE DATE: This revocation is effective for merchandise 
entered or withdrawn from warehouse for consumption on or after 
February 29, 2004. 


FOR FURTHER INFORMATION CONTACT: Keith Rudich, 
Commercial Rulings Division, (202) 572-8782. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as 
amended, and related laws. Two new concepts which emerge from 
the law are “informed compliance” and “shared responsibility.” These 
concepts are premised on the idea that in order to maximize volun- 
tary compliance with Customs laws and regulations, the trade com- 
munity needs to be clearly and completely informed of its legal obli- 
gations. Accordingly, the law imposes a greater obligation on 
Customs to provide the public with improved information concerning 
the trade community’s responsibilities and rights under the Customs 
and related laws. In addition, both the trade and Customs share re- 
sponsibility in carrying out import requirements. For example, un- 
der section 484 of the Tariff Act of 1930, as amended, (19 U.S.C. 
§ 1484) the importer of record is responsible for using reasonable 
care to enter, classify and value imported merchandise, and provide 
any other information necessary to enable Customs to properly as- 
sess duties, collect accurate statistics and determine whether any 
other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI, a notice was pub- 
lished on October 16, 2003, in the Customs Bulletin, Vol. 37, No. 42, 
proposing to revoke NY 184751, dated August 2, 2002; NY 187124, 
dated October 10, 2002; NY 187336, dated October 22, 2002; NY 
187835, dated October 25, 2002; and NY 189237, dated December 13, 
2002; and modify NY 189087, dated December 17 2002. These rul- 
ings pertain to the tariff classification of various handtools. No com- 
ments were received in response to this notice. 

As stated in the proposed notice, this revocation will cover any rul- 
ings on this merchandise which may exist but have not been specifi- 
cally identified Any party who has received an interpretive ruling or 
decision (i.e., ruling letter, internal advice memorandum or decision 
or protest review decision) on the merchandise subject to this notice, 
should have advised Customs during the comment period. 
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Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 
U.S.C. 1625(c)(2)), as amended by section 623 of Title VI, Customs is 
revoking any treatment previously accorded by Customs to substan- 
tially identical transactions. This treatment may, among other rea- 
sons, be the result of the importer’s reliance on a ruling issued to a 
third party, Customs personnel applying a ruling of a third party to 
importations of the same or similar merchandise, or the importer’s 
or Customs previous interpretation of the Harmonized Tariff Sched- 
ule of the United States (HTSUS). Any person involved in substan- 
tially identical transactions should have advised Customs during 
this notice period. An importer’s failure to have advised Customs of 
substantially identical transactions or of a specific ruling not identi- 
fied in this notice, may raise issues of reasonable care on the part of 
the importer or their agents for importations of merchandise subse- 
quent to the effective date of this final notice. 

In NY 184751, dated August 6, 2002, Customs found that a rotary 
cutting tool with a circular steel blade and a plastic molded handle 
was classified in subheading 8205.51.75, HTSUS, as handtools, 
household tools, other. Customs has reviewed the matter and deter- 
mined that the correct classification of the rotary cutting tool is in 
subheading 8205.51.30, HTSUS, as hardtools, household tools, of 
iron or steel, other. 

In NY 187124, dated October 10, 2002, Customs found that a roll- 
ing scissors tool with circular metal blades and a plastic handle was 
classified in subheading 8205.51.75, HTSUS, as handtools, house- 
hold tools, other. Customs has reviewed the matter and determined 
that the correct classification of the rolling scissors is in subheading 
8205.51.30, HTSUS, as handtools, household tools, of iron or steel, 
other. 

In NY 187336, dated October 22, 2002, Customs found that a three 
prong hook grasping computer accessory/tool made of a plastic 
pencil-like body with a plunger on one end which, when pressed, 
pushes out three stainless steel wires from the opposite end which 
can be used for grabbing items, was classified in subheading 
8205.59.80, HTSUS, handtools, other, other, other. Customs has re- 
viewed the matter and determined that the correct classification of 
the computer accessory/tool is in subheading 8205.59.55, HTSUS, as 
handtools, other, other, of iron or steel, other. 

In NY 187835, dated October 25, 2002, Customs found that a 
“Scrappin Tracer” tool, with a pencil-like kiln dried wooden handle 
and a stainless steel needle protruding from one end, was classified 
in subheading 8205.59.80, HTSUS, handtools, other, other, other. 
Customs has reviewed the matter and determined that the correct 
classification of the “Scrappin Tracer” is in subheading 8205.59.55, 
HTSUS, as handtools, other, other, of iron or steel, other. 

In NY 189237, dated December 13, 2002, Customs found that a 
hoof pick was classified in subheading 8205.59.80, HTSUS, as 
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handtools, other, other, other. Customs has reviewed the matter and 
determined that the correct classification of the hoof pick is in sub- 
heading 8205.59.55, HTSUS, as handtools, other, of iron or steel, 
other. 

In NY 189087, dated December 17, 2002, Customs found that stan- 
dard paper crimpers, made from an aluminum wheel and rod con- 
nected to a plastic handle to give paper a “corrugated” pattern, was 
classified in subheading 8205.51.75, HTSUS, as handtools, house- 
hold tools, other. Customs has reviewed the matter and determined 
that the correct classification of the standard paper crimpers is in 
subheading 8205.51.60, HTSUS, as handtools, household tools, of 
aluminum. 

Pursuant to 19 U.S.C. 1625(c)(1), Customs is revoking NY 184751, 
NY 187124, NY 187336, NY 187835, and NY 189237, and modifying 
NY 1I89087, and revoking any other ruling not specifically identified, 
to reflect the proper classification of the merchandise pursuant to 
the analysis set forth in Headquarters Ruling Letters (HQ) 966269, 
966655, 966656, 966657, 966659, and 966658, respectively, as set 
forth in Attachments A, B, C, D, E and F, respectively, to this docu- 
ment. Additionally, pursuant to 19 U.S.C. 1625(c)(2), Customs is re- 
voking any treatment previously accorded by Customs to substan- 
tially identical transactions. 

In accordance with 19 U.S.C. 1625(c), this ruling will become effec- 


tive 60 days after publication in the Customs Bulletin. 


Dated: December 15, 2003 


Gerard J. O’Brien, Jr. for MYLES B. HARMON, 
Director, 
Commercial Rulings Division. 


Attachments 
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[ATTACHMENT A] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
HQ 966269 
December 15, 2003 
CLA-2 RR:CR:GC 966269 KBR 
CATEGORY: Classification 
TARIFF NOS.: 8205.51.30 
MS. JENNIFER R. LAM 
COMPLIANCE SUPERVISOR 
FISKARS CONSUMER PRODUCTS, INC. 
305 84th Avenue South 
P.O. Box 8027 
Wausau, WI, 54401 


RE: Revocation of NY 184751; Rotary Cutter 


DEAR Ms. LAM: 

This is in reference to New York Ruling Letter (NY) 184751, dated August 
6, 2002, issued by the Customs National Commodity Specialist Division, re- 
garding the classification, under the Harmonized Tariff Schedule of the 
United States (HTSUS), of a Fiskars Brand rotary cutter tool. We have re- 
considered NY [84751 and determined that the classification of the rotary 
cutting tool is not correct. This ruling sets forth the correct classification. 


Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), as 
amended by section 623 of Title VI (Customs Modernization) of the North 
American Free Trade Agreement Implementation Act (Pub. L. 103-182, 107 
Stat. 2057), a notice was published on October 16, 2003, Vol. 37, No. 42 of 
the Customs Bulletin, proposing to revoke NY 184751. No comments were 
received in response to this notice. 


FACTS: 

The product involved is a rotary cutting tool. The article is comprised of a 
circular steel blade with a plastic molded handle with a guard. It is intended 
to be used for crafting, quilting, and paper cutting projects. The plastic 
handle is molded with a loop through which to place one’s hand. Some mod- 
els of rotary cutting tool have an interchangeable steel blade. Different 
blades may be used to achieve a different effect, such as: a pinking blade, a 
wave blade, a deckle blade, a perforating blade, a scoring blade, a scallop 
blade, a squiggle blade, a Victorian blade, and a tiara blade. The handle has 
a push button engagement lever to extend the blade away from the handle 
for use. There is a release button on the handle to retract the blade for stor- 
age and safety. 

In NY 184751, Customs found that the rotary cutting tool was classified in 
subheading 8205.51.75, HTSUS, as other handtools, household tools, other. 
Customs has reviewed the matter and believes that the correct classification 
of the rotary cutting tool is in subheading 8205.51.30, HTSUS, as other 
handtools, household tools, or iron or steel, other. 


ISSUE: 
Whether the rotary cutting tool is a handtool of the household type of iron 
or steel? 
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LAW AND ANALYSIS: 

Merchandise is classifiable under the Harmonized Tariff Schedule of the 
United States (HTSUS) in accordance with the General Rules of Interpreta- 
tion (GRIs). The systematic detail of the HTSUS is such that most goods are 
classified by application of GRI 1, that is, according to the terms of the head- 
ings of the tariff schedule and any relative Section or Chapter Notes. In the 
event that the goods cannot be classified solely on the basis of GRI 1, and if 
the headings and legal notes do not otherwise require, the remaining GRIs 
may then be applied. 

Inspection of the rotary cutting tool reveals that it is a composite good 
made up of a plastic molded handle and a steel blade. Each of the compo- 
nents is described by different subheadings within heading 8205, HTSUS. 

The HTSUS subheadings under consideration are as follows: 

8205 Handtools (including glass cutters) not elsewhere speci- 
fied or included; blow torches and similar self-contained 
torches; vises, clamps and the like, other than accesso- 
ries for and parts of machine tools; anvils; portable 
forges; hand- or pedal-operated grinding wheels with 
frameworks; base metal parts thereof: 


Other handtools (including glass cutters) and parts 
thereof: 


Household tools, and parts thereof: 
Of iron or steel: 
8205.51.30 Other (including parts 
8205.51.75 Other 


Because the item is a composite good, we turn to GRI 3(b) (applied at the 
subheading level by GRI 6), which states that when goods are prima facie 
classifiable under two or more (sub)headings, classification shall be effected 
as follows: 


(b) Mixtures, composite goods consisting of different materials or made 
up of different components, and goods put up in sets for retail sale, 
which cannot be classified by reference to 3(a) [by reference to the head- 


ing which provides the most specific description], shall be classified as if 
they consisted of the material or component which gives them their es- 
sential character, insofar as this criterion is applicable 


Under EN (VID) for Rule 3(b), goods are to be classified as if they consisted 
of the material or component which gives them their essential character, in- 
sofar as this criterion is applicable. 

Under EN (VIII) for Rule 3(b), the factor which determines essential char- 
acter will vary as between different kinds of goods. It may, for example, be 
determined by the nature of the material or component, its bulk, quantity, 
weight or value, or by the role of a constituent material in relation to the use 
of the goods. Recent court decisions on the essential character for GRI 3(b) 
purposes have looked primarily to the role of the constituent material in re- 
lation to the use of the goods. See, e.g., Better Home Plastics Corp. v. U.S., 
916 F. Supp. 1265 (CIT 1996), affd 119 F.3d 969 (Fed. Cir. 1997) (holding the 
utilitarian role of a shower liner is more important than decorative value of 
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the curtain sold with it); Mita Copystar America, Inc. v. U.S., 966 F. Supp. 
1245 (CIT 1997), reh’g denied, 994 F. Supp. 393 (1998). 

Customs has previously determined that a similar article, a wheeled pizza 
cutter made with both metal and plastic components is classified in sub- 
heading 8205.51.30, HTSUS. See NY A89210 (November 8, 1996), HQ 
951605 (June 1, 1992), and HQ 951881 (June 26, 1992). Another Customs 
ruling, HQ 950609 (January 7, 1992), involved a bottle opener with a plastic 
handle and a metal ring. Although the bottle opener had a plastic handle, it 
was described as having a metal working edge and, therefore, was classified 
as of iron or steel in subheading 8205.51.30, HTSUS. 

We believe that the essential character of the rotary cutting tool is im- 
parted by the steel blade. Without the steel blade, the article would not be 
able to accomplish its primary role or function as a cutting device. There- 
fore, since the essential character of the rotary cutting tool is determined by 
the steel component, the classification of the article is in subheading 
8205.51.30, HTSUS, as other handtools, household tools, of iron or steel, 
other. 


HOLDING: 
The rotary cutting tool is classified in subheading 8205.51.30, HTSUS, as 
other handtools, household tools, of iron or steel, other. 


EFFECT ON OTHER RULINGS: 

NY 184751 dated August 6, 2002, is REVOKED. In accordance with 19 
U.S.C. § 1625(c), this ruling will become effective sixty (60) days after publi- 
cation in the Customs Bulletin. 









































Gerard J. O’Brien, Jr. for MYLES B. HARMON, 
Director, 
Commercial Rulings Division. 


(ART RT 
[ATTACHMENT B] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
HQ 966655 
December 15, 2003 
CLA-2 RR:CR:GC 966655 KBR 
CATEGORY: Classification 
TARIFF NOS.: 8205.51.30 


Ms. GAIL HAGANS 

D.L. BYNUM & COMPANY, INC. 

510 Plaza Drive, Suite 1890 

Atlanta, GA 30349 

RE: Revocation of NY 187124; Rolling Scissors 

DEAR Ms. HAGANs: } 
This is in reference to New York Ruling Letter (NY) 187124, dated October i 

10, 2002, issued by the Customs National Commodity Specialist Division, is- 

sued to you on behalf of your client, IBS, LLC, regarding the classification, | 

under the Harmonized Tariff Schedule of the United States (HTSUS), of 
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Cutting Edge™ Rolling Scissors. We have reconsidered NY 187124 and de- 
termined that the classification of the rolling scissors is not correct. This rul- 
ing sets forth the correct classification. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), as 
amended by section 623 of Title VI (Customs Modernization) of the North 
American Free Trade Agreement Implementation Act (Pub. L. 103-182, 107 
Stat. 2057), a notice was published on October 16, 2003, Vol. 37, No. 42 of 
the Customs Bulletin, proposing to revoke NY 187124. No comments were 
received in response to this notice. 


FACTS: 

The product involved is a Cutting Edge™ Rolling Scissors. The tool is 
comprised of circular steel blades with a plastic molded handle. The plastic 
handle is molded with a loop through which to place one’s hand. The article 
is described as acting as a utility type knife. It is intended to work with gift- 
wrap, wallpaper, shelf paper, freezer paper, blue prints, vinyl, plastic film, 
and many arts and crafts type functions. You state the name of the article is 
perhaps a misnomer. It does not operate as a traditional pair of scissors 
would. It has no pointed blades or sharp edges. It functions by rolling the 
cutting edge wheels along the cut line or pulling the material to be cut to- 
wards you, through the cutting edge. 

In NY 187124, Customs found that the rolling scissors was classified in 
subheading 8205.51.75, HTSUS, as other handtools, household tools, other. 
Customs has reviewed the matter and believes that the correct classification 
of the rolling scissors is in subheading 8205.51.30, HTSUS, as other 
handtools, household tools, of iron or steel, other. 


ISSUE: 
Whether the rolling scissors is a handtool of the household type of iron or 
steel? 


LAW AND ANALYSIS: 

Merchandise is classifiable under the Harmonized Tariff Schedule of the 
United States (HTSUS) in accordance with the General Rules of Interpreta- 
tion (GRIs). The systematic detail of the HTSUS is such that most goods are 
classified by application of GRI 1, that is, according to the terms of the head- 
ings of the tariff schedule and any relative Section or Chapter Notes. In the 
event that the goods cannot be classified solely on the basis of GRI 1, and if 
the headings and legal notes do not otherwise require, the remaining GRIs 
may then be applied. 

Inspection of the rolling scissors reveals that it is a composite good made 
up of a plastic molded handle and a steel blade. Each of the components is 
described by different subheadings within heading 8205, HTSUS. 

The HTSUS subheadings under consideration are as follows: 


8203 Files, rasps, pliers (including cutting pliers), pincers, 
tweezers, metal cutting shears, pipe cutters, bolt cut- 
ters, perforating punches and similar handtools, and 
base metal parts thereof: 


8203.30.00 Metal cutting shears and similar tools, and parts 
thereof 
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8205 Handtools (including glass cutters) not elsewhere speci- 
fied or included; blow torches and similar self-contained 
torches; vises, clamps and the like, other than accesso- 
ries for and parts of machine tools; anvils; portable 
forges; hand- or pedal-operated grinding wheels with 
frameworks; base metal parts thereof: 


Other handtools (including glass cutters) and 
parts thereof: 
8502.51 Household tools, and parts thereof: 
Of iron or steel: 
8205.51.30 Other (including parts) 
8205.51.75 Other 
In your ruling request you stated that you believed the article should be 
classified in subheading 8203.30.00, HTSUS, as metal cutting shears and 
similar tools. However subheading 8203.30.00, HTSUS, is not for shears 
made of metal, but for shears made to cut metal. See EN 82.03 (C) and HQ 
956093 (July 7, 1994). Therefore, subheading 8203.30.00, HTSUS, is not ap- 
propriate for the rolling scissors which are meant to cut paper and other 
light-weight materials. 
Because the item is a composite good, we turn to GRI 3(b) (applied at the 
subheading level by GRI 6), which states that when goods are prima facie 


classifiable under two or more (sub)headings, classification shall be effected 
as follows: 


(b) Mixtures, composite goods consisting of different materials or made 
up of different components, and goods put up in sets for retail sale, 
which cannot be classified by reference to 3(a) [by reference to the head- 
ing which provides the most specific description], shall be classified as if 
they consisted of the material or component which gives them their es- 
sential character, insofar as this criterion is applicable. 

Under EN (VII) for Rule 3(b), goods are to be classified as if they consisted 
of the material or component which gives them their essential character, in- 
sofar as this criterion is applicable. 

Under EN (VIII) for Rule 3(b), the factor which determines essential char- 
acter will vary as between different kinds of goods. It may, for example, be 
determined by the nature of the material or component, its bulk, quantity, 
weight or value, or by the role of a constituent material in relation to the use 
of the goods. Recent court decisions on the essential character for GRI 3(b) 
purposes have looked primarily to the role of the constituent material in re- 
lation to the use of the goods. See, e.g., Better Home Plastics Corp. v. U.S., 
916 F. Supp. 1265 (CIT 1996), affd 119 F.3d 969 (Fed. Cir. 1997) (holding the 
utilitarian role of a shower liner is more important than decorative value of 
the curtain sold with it); Mita Copystar America, Inc. v. U.S., 966 F. Supp. 
1245 (CIT 1997), reh’g denied, 994 F. Supp. 393 (1998). 

Customs has previously determined that a similar article, a wheeled pizza 
cutter made with both metal and plastic components is classified in sub- 
heading 8205.51.30, HTSUS. See NY A89210 (November 8, 1996), HQ 
951605 (June 1, 1992), and HQ 951881 (June 26, 1992). Another Customs 
ruling, HQ 950609 (January 7, 1992), involved a bottle opener with a plastic 
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handle and a metal ring. Although the bottle opener had a plastic handle, it 
was described as having a metal working edge and, therefore, was classified 
as of iron or steel in subheading 8205.51.30, HTSUS. 

We believe that the essential character of the rolling scissors is imparted 
by the steel blades. Without the steel blades, the article would not be able to 
accomplish its primary role or function as a cutting device. Therefore, since 
the essential character of the rolling scissors is determined by the steel com- 
ponent, the classification of the article is in subheading 8205.51.30, HTSUS, 
as other handtools, household tools, of iron or steel, other. 

HOLDING: 

The rolling scissors is classified in subheading 8205.51.30, HTSUS, as 
other handtools, household tools, of iron or steel, other. 
EFFECT ON OTHER RULINGS: 

NY 187124 dated October 10, 2002, is REVOKED. In accordance with 19 
U.S.C. § 1625(c), this ruling will become effective sixty (60) days after publi- 
cation in the Customs Bulletin. 


Gerard J. O’Brien, Jr. for MYLES B. HARMON, 
Director, 
Commercial Rulings Division. 


a 
[ATTACHMENT C] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
HQ 966656 
December 15, 2003 
CLA-2 RR:CR:GC 966656 KBR 
CATEGORY: Classification 
TARIFF NOS.: 8205.59.55 
Mr. MARK WEISBROD 
PRESIDENT 
THE BETTER MOUSE TRAP PEOPLE (B.C.) LTD. 
111 Water Street - Unit 210 
Vancouver, B.C. 
Canada V6B 1A7 


RE: Revocation of NY 187336; Three Prong Hook Grasping Tool 


DEAR MR. WEISBROD: 

This is in reference to New York Ruling Letter (NY) 187336, dated October 
22, 2002, issued to you by the Customs National Commodity Specialist Divi- 
sion, regarding the classification, under the Harmonized Tariff Schedule of 
the United States (HTSUS), of a three prong hook grasping tool. We have re- 
considered NY 187336 and determined that the classification of the three 
prong hook grasping tool is not correct. This ruling sets forth the correct 
classification. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), as 
amended by section 623 of Title VI (Customs Modernization) of the North 
American Free Trade Agreement Implementation Act (Pub. L. 103-182, 107 
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Stat. 2057), a notice was published on October 16, 2003, Vol. 37, No. 42 of 
the Customs Bulletin, proposing to revoke NY 187336. No comments were 
received in response to this notice. 


FACTS: 

The product involved is a three prong hook grasping tool. The tool is de- 
scribed as a computer accessory/tool. The tool is 4% inches long and pencil- 
like in shape. It has a plastic body with a plastic piston type plunger/button 
on top. When the button is pushed, three fine steel wires protrude out the 
bottom. As the wires extend, they open, basket-like. As the button is re- 
leased, the wires retract and close, allowing them to grip a small article be- 
tween the wires. The tool would normally be used to pick up small parts 
such as bolts, nuts or computer parts. 

In NY 187336, Customs found that the three prong hook grasping tool was 
classified in subheading 8205.59.80, HTSUS, as other handtools, other, 
other. Customs has reviewed the matter and believes that the correct classi- 
fication of the three prong hook grasping tool is in subheading 8205.59.55, 
HTSUS, as other handtools, other, other, of iron or steel, other. 


ISSUE: 


Whether the three prong hook grasping tool is a handtool of iron or steel? 


LAW AND ANALYSIS: 

Merchandise is classifiable under the Harmonized Tariff Schedule of the 
United States (HTSUS) in accordance with the General Rules of Interpreta- 
tion (GRIs). The systematic detail of the HTSUS is such that most goods are 
classified by application of GRI 1, that is, according to the terms of the head- 
ings of the tariff schedule and any relative Section or Chapter Notes. In the 
event that the goods cannot be classified solely on the basis of GRI 1, and if 
the headings and legal notes do not otherwise require, the remaining GRIs 
may then be applied. 

Inspection of the three prong hook grasping tool reveals that it is a com- 
posite good made up of a plastic body with three steel wires. Each of the 
components is described by a different subheading within heading 8205, 
HTSUS. 

The HTSUS subheadings under consideration are as follows: 

8205 Handtools (including glass cutters) not elsewhere speci- 
fied or included; blow torches and similar self-contained 
torches; vises, clamps and the like, other than accesso- 
ries for and parts of machine tools; anvils; portable 
forges; hand- or pedal-operated grinding wheels with 
frameworks; base metal parts thereof: 


Other handtools (including glass cutters) and parts 
thereof: 


8205.59 Other: 
Other: 


Other: 
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Of iron or steel: 
Other 
8205.59.80 Other 


Because the item is a composite good, we turn to GRI 3(b) (applied at the 
subheading level by GRI 6), which states that when goods are prima facie 
classifiable under two or more (sub)headings, classification shall be effected 
as follows: 


(b) Mixtures, composite goods consisting of different materials or made 
up of different components, and goods put up in sets for retail sale, 
which cannot be classified by reference to 3(a) [by reference to the head- 
ing which provides the most specific description], shall be classified as if 
they consisted of the material or component which gives them their es- 
sential character, insofar as this criterion is applicable. 


Under EN (VII) for Rule 3(b), goods are to be classified as if they consisted 
of the material or component which gives them their essential character, in- 
sofar as this criterion is applicable. 

Under EN (VIII) for Rule 3(b), the factor which determines essential char- 
acter will vary as between different kinds of goods. It may, for example, be 
determined by the nature of the material or component, its bulk, quantity, 
weight or value, or by the role of a constituent material in relation to the use 
of the goods. Recent court decisions on the essential character for GRI 3(b) 
purposes have looked primarily to the role of the constituent material in re- 
lation to the use of the goods. See, e.g., Better Home Plastics Corp. v. U.S., 
916 F. Supp. 1265 (CIT 1996), affd 119 F.3d 969 (Fed. Cir. 1997) (holding the 
utilitarian role of a shower liner is more important than decorative value of 
the curtain sold with it); Mita Copystar America, Inc. v. U.S., 966 F. Supp. 
1245 (CIT 1997), reh’g denied, 994 F. Supp. 393 (1998). 

Customs has previously determined that the essential character of other 
articles involving a plastic body with a metal working part was determined 
by the metal working part. HQ 950609 (January 7, 1992) involved a bottle 
opener with a plastic handle and a metal ring. Although the bottle opener 
had a plastic handle, it was described as having a metal working edge and, 
therefore, was classified as of iron or steel in subheading 8205.51.30, 
HTSUS. See also NY A89210 (November 8, 1996), HQ 951605 (June 1, 
1992), and HQ 951881 (June 26, 1992) (all involving a wheeled pizza cutter 
made with both metal and plastic components being classified in subheading 
8205.51.30, HTSUS). 

We believe that the essential character of the three prong hook grasping 
tool is imparted by the steel wires. Without the steel wires, the article would 
not be able to accomplish its primary role or function as a grasping device. It 
is the steel wires that actually perform the grasping operation. Therefore, 
since the essential character of the three prong hook grasping tool is deter- 
mined by the steel component, the classification of the article is in subhead- 
ing 8205.59.55, HTSUS, as other handtools, other, other, other, of iron or 
steel, other. 

HOLDING: 

The three prong hook grasping tool is classified in subheading 8205.59.55, 

HTSUS, as other handtools, other, other, other, of iron or steel, other. 
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EFFECT ON OTHER RULINGS: 

NY 187336 dated October 22, 2002, is REVOKED. In accordance with 19 
U.S.C. § 1625(c), this ruling will become effective sixty (60) days after publi- 
cation in the Customs Bulletin. 


Gerard J. O’Brien, Jr. for Myles B. Harmon, 
Director, 
Commercial Rulings Division. 


| a RRR ecm 
[ATTACHMENT D] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
HQ 966657 
December 15, 2003 
CLA-2 RR:CR:GC 966657 KBR 
CATEGORY: Classification 
TARIFF NOS.: 8205.59.55 
Mr. MARK WEISBROD 
PRESIDENT 
THE BETTER MOUSE TRAP PEOPLE (B.C.) LTD. 
111 Water Street - Unit 210 
Vancouver, B.C. 
Canada V6B 1A7 


RE: Revocation of NY 187835; “Scrappin’ Tracer” Tool 


DEAR MR. WEISBROD: 

This is in reference to New York Ruling Letter (NY) 187835, dated October 
25, 2002, issued to you by the Customs National Commodity Specialist Divi- 
sion, regarding the classification, under the Harmonized Tariff Schedule of 
the United States (HTSUS), of a “Scrappin’ Tracer” tool. We have reconsid- 
ered NY 187835 and determined that the classification of the Scrappin’ 
Tracer tool is not correct. This ruling sets forth the correct classification. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), as 
amended by section 623 of Title VI (Customs Modernization) of the North 
American Free Trade Agreement Implementation Act (Pub. L. 103-182, 107 
Stat. 2057), a notice was published on October 16, 2003, Vol. 37, No. 42 of 
the Customs Bulletin, proposing to revoke NY 187835. No comments were 
received in response to this notice. 


FACTS: 

The product involved is a “Scrappin’ Tracer” etching tool. The tool is 5% 
inches long and pencil-like in shape. It has a kiln dried wooden handle with 
a stainless steel needle protruding 1/2 inch out of one end. You state that the 
article is typically used for cutting paper using standard plastic stencils. You 
also state that the needle is sharpened to facilitate etching or cutting of pa- 
per, and that the tool actually scrapes rather than cuts paper. 

In NY 187835, Customs found that the Scrappin’ Tracer tool was classified 
in subheading 8205.59.80, HTSUS, as other handtools, other, other. Cus- 
toms has reviewed the matter and believes that the correct classification of 
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the Scrappin’ Tracer tool is in subheading 8205.59.55, HTSUS, as other 
handtools, other, other, of iron or steel, other. 


ISSUE: 
Whether the Scrappin’ Tracer is a handtool of iron or steel? 


LAW AND ANALYSIS: 

Merchandise is classifiable under the Harmonized Tariff Schedule of the 
United States (HTSUS) in accordance with the General Rules of Interpreta- 
tion (GRIs). The systematic detail of the HTSUS is such that most goods are 
classified by application of GRI 1, that is, according to the terms of the head- 
ings of the tariff schedule and any relative Section or Chapter Notes. In the 
event that the goods cannot be classified solely on the basis of GRI 1, and if 
the headings and legal notes do not otherwise require, the remaining GRIs 
may then be applied. 

Inspection of the Scrappin’ Tracer reveals that it is a composite good made 
up of a wooden handle with a steel needle. Each of the components is de- 
scribed by different subheadings within heading 8205, HTSUS. 

The HTSUS subheadings under consideration are as follows: 


8205 Handtools (including glass cutters) not elsewhere speci- 
fied or included; blow torches and similar self-contained 
torches; vises, clamps and the like, other than accesso- 
ries for and parts of machine tools; anvils; portable 
forges; hand- or pedal-operated grinding wheels with 
frameworks; base metal parts thereof: 

Other handtools (including glass cutters) and parts 
thereof: 


Other: 
Other: 
Other: 
Of iron or steel: 
8205.59.55 Other 
8205.59.80 Other 


Because the item is a composite good, we turn to GRI 3(b) (applied at the 
subheading level by GRI 6), which states that when goods are prima facie 
classifiable under two or more (sub)headings, classification shall be effected 
as follows: 


(b) Mixtures, composite goods consisting of different materials or made 
up of different components, and goods put up in sets for retail sale, 
which cannot be classified by reference to 3(a) [by reference to the head- 
ing which provides the most specific description], shall be classified as if 
they consisted of the material or component which gives them their es- 
sential character, insofar as this criterion is applicable. 


Under EN (VII) for Rule 3(b), goods are to be classified as if they consisted 
of the material or component which gives them their essential character, in- 
sofar as this criterion is applicable. 

Under EN (VIII) for Rule 3(b), the factor which determines essential char- 
acter will vary as between different kinds of goods. It may, for example, be 
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determined by the nature of the material or component, its bulk, quantity, 
weight or value, or by the role of a constituent material in relation to the use 
of the goods. Recent court decisions on the essential character for GRI 3(b) 
purposes have looked primarily to the role of the constituent material in re- 
lation to the use of the goods. See, e.g., Better Home Plastics Corp. v. U.S., 
916 F. Supp. 1265 (CIT 1996), affd 119 F.3d 969 (Fed. Cir. 1997) (holding the 
utilitarian role of a shower liner is more important than decorative value of 
the curtain sold with it); Mita Copystar America, Inc. v. U.S., 966 F. Supp. 
1245 (CIT 1997), reh’g denied, 994 F. Supp. 393 (1998). 

Customs has previously determined that the essential character of other 
articles involving a body of one material but with a metal working part, was 
determined by the metal working part. HQ 950609 (January 7, 1992) in- 
volved a bottle opener with a plastic handle and a metal ring. Although the 
bottle opener had a plastic handle, it was described as having a metal work- 
ing edge and, therefore, was classified as of iron or steel in subheading 
8205.51.30, HTSUS. See also NY A89210 (November 8, 1996), HQ 951605 
(June 1, 1992), and HQ 951881 (June 26, 1992) (all involving a wheeled 
pizza cutter made with both metal and plastic components being classified 
in subheading 8205.51.30, HTSUS); and HQ 964640 (March 26, 2001) (in- 
volving a steel vegetable peeler with a rubber handle being classified in sub- 
heading 8205.51.30, HTSUS). 

We believe that the essential character of the Scrappin’ Tracer is imparted 
by the steel needle. Without the steel needle, the article would not be able to 
accomplish its primary role or function as an etching device. It is the steel 
needle that actually performs the etching operation. Therefore, since the es- 
sential character of the Scrappin’ Tracer is determined by the steel compo- 


nent, the classification of the article is in subheading 8205.59.55, HTSUS, as 
other handtools, other, other, other, of iron or steel, other. 


HOLDING: 
The Scrappin’ Tracer is classified in subheading 8205.59.55, HTSUS, as 
other handtools, other, other, other, of iron or steel, other. 


EFFECT ON OTHER RULINGS: 

NY 187835 dated October 22, 2002, is REVOKED. In accordance with 19 
U.S.C. § 1625(c), this ruling will become effective sixty (60) days after publi- 
cation in the Customs Bulletin. 


Gerard J. O’Brien, Jr. for MYLES B. HARMON, 
Director, 
Commercial Rulings Division. 
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[ATTACHMENT E] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
HQ 966659 
December 15, 2003 
CLA-2 RR:CR:GC 966659 KBR 
CATEGORY: Classification 
TARIFF NOS.: 8205.59.55 
Ms. LISA HOLLAND 
HELLMAN WORLDWIDE LOGISTICS 
7280 Alum Creek Drive 
Suites A—D 
Columbus, OH 43217 


RE: Revocation of NY 189237; Hoof Pick 


DEAR Ms. HOLLAND: 

This is in reference to New York Ruling Letter (NY) 189237, dated Decem- 
ber 13, 2002, issued to you by the Customs National Commodity Specialist 
Division, regarding the classification, under the Harmonized Tariff Schedule 
of the United States (HTSUS), of a hoof pick. We have reconsidered NY 
189237 and determined that the classification of the hoof pick is not correct. 
This ruling sets forth the correct classification. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), as 
amended by section 623 of Title VI (Customs Modernization) of the North 


American Free Trade Agreement Implementation Act (Pub. L. 103-182, 107 
Stat. 2057), a notice was published on October 16, 2003, Vol. 37, No. 42 of 
the Customs Bulletin, proposing to revoke NY 189237. No comments were 
received in response to this notice. 


FACTS: 

The product involved is a hoof pick which is used to remove debris from 
horse hooves. It measures 6.65 inches long and 1.5 inches in width. It has a 
plastic handle which is 63% of the article’s weight and a stainless steel hook 
extending out of one end which is 37% of the article’s weight. 

In NY 189237, Customs found that the hoof pick was classified in sub- 
heading 8205.59.80, HTSUS, as other handtools, other, other, other, other. 
Customs has reviewed the matter and believes that the correct classification 
of the hoof pick is in subheading 8205.59.55, HTSUS, as other handtools, 
other, other, other, of iron or steel, other. 


ISSUE: 
Whether the hoof pick is a handtool of iron or steel? 


LAW AND ANALYSIS: 

Merchandise is classifiable under the Harmonized Tariff Schedule of the 
United States (HTSUS) in accordance with the General Rules of Interpreta- 
tion (GRIs). The systematic detail of the HTSUS is such that most goods are 
classified by application of GRI 1, that is, according to the terms of the head- 
ings of the tariff schedule and any relative Section or Chapter Notes. In the 
event that the goods cannot be classified solely on the basis of GRI 1, and if 
the headings and legal notes do not otherwise require, the remaining GRIs 
may then be applied. 
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Inspection of the hoof pick reveals that it is a composite good made up of a 
plastic handle with a stainless steel hook. Each of the components is de- 
scribed by different subheadings within heading 8205, HTSUS. 

The HTSUS subheadings under consideration are as follows: 


7326 Other articles of iron or steel: 
7326.90 Other 
Other 
Other 
7326.90.85 Other 


8205 Handtools (including glass cutters) not elsewhere speci- 
fied or included; blow torches and similar self-contained 
torches; vises, clamps and the like, other than accesso- 
ries for and parts of machine tools; anvils; portable 
forges; hand- or pedal-operated grinding wheels with 
frameworks; base metal parts thereof: 


Other handtools (including glass cutters) and parts 
thereof: 


8502.59 Other: 
Other: 
Other: 
Of iron or steel: 
8205.59.55 Other 
8205.59.80 Other 


Because the item is a composite good, we turn to GRI 3(b) (applied at the 
subheading level by GRI 6), which states that when goods are prima facie 
classifiable under two or more (sub)headings, classification shall be effected 
as follows: 


(b) Mixtures, composite goods consisting of different materials or made 
up of different components, and goods put up in sets for retail sale, 
which cannot be classified by reference to 3(a) [by reference to the head- 
ing which provides the most specific description], shall be classified as if 
they consisted of the material or component which gives them their es- 
sential character, insofar as this criterion is applicable. 


Under EN (VII) for Rule 3(b), goods are to be classified as if they consisted 
of the material or component which gives them their essential character, in- 
sofar as this criterion is applicable. 

Under EN (VIII) for Rule 3(b), the factor which determines essential char- 
acter will vary as between different kinds of goods. It may, for example, be 
determined by the nature of the material or component, its bulk, quantity, 
weight or value, or by the role of a constituent material in relation to the use 
of the goods. Recent court decisions on the essential character for GRI 3(b) 
purposes have looked primarily to the role of the constituent material in re- 
lation to the use of the goods. See, e.g., Better Home Plastics Corp. v. U.S., 
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916 F. Supp. 1265 (CIT 1996), affd 119 F.3d 969 (Fed. Cir. 1997) (holding the 
utilitarian role of a shower liner is more important than decorative value of 
the curtain sold with it); Mita Copystar America, Inc. v. U.S., 966 F. Supp. 
1245 (CIT 1997), reh’g denied, 994 F. Supp. 393 (1998). 

You stated that you believed the hoof pick should be classified in subhead- 
ing 7326.90.85, HTSUS. However, that subheading is a so called “basket 
provision” for classification of articles of iron or steel which are not classifi- 
able elsewhere. Classification of the hoof pick in this subheading is pre- 
cluded by operation of GRI 1 if the hoof pick can be more specifically classi- 
fied elsewhere in the HTSUS. See Apex Universal, Inc. v. United States, CIT 
Slip Op. 98-69 (May 21, 1998))(“Classification of imported merchandise in a 
basket provision is appropriate only when there is no tariff category that 
covers the merchandise more specifically [citations omitted]”). 

In comparison, heading 8205, HTSUS, is a specific provision for hand 
tools. EN 82.05(E)(7), specifically lists “hoof pickers” as a type of tool to be 
classified in this heading. Therefore, classification in heading 8205, HTSUS, 
is appropriate. 

Customs has previously determined that the essential character of other 
articles involving a plastic body with a metal working part was determined 
by the metal working part. HQ 950609 (January 7, 1992) involved a bottle 
opener with a plastic handle and a metal ring. Although the bottle opener 
had a plastic handle, it was described as having a metal working edge and, 
therefore, was classified as of iron or steel in subheading 8205.51.30, 
HTSUS. See also NY A89210 (November 8, 1996), HQ 951605 (June 1, 
1992), and HQ 951881 (June 26, 1992) (all involving a wheeled pizza cutter 
made with both metal and plastic components being classified in subheading 
8205.51.30, HTSUS). 

We believe that the essential character of the hoof pick is imparted by the 
stainless steel hook. Without the stainless steel hook, the article would not 
be able to accomplish its primary role or function as a device to remove de- 
bris from a horse’s hoof. It is the stainless steel hook that actually performs 
the removal operation. Therefore, since the essential character of the hoof 
pick is determined by the stainless steel component, the classification of the 
article is in subheading 8205.59.55, HTSUS, as other handtools, other, 
other, other, of iron or steel, other. 


HOLDING: 
The hoof pick is classified in subheading 8205.59.55, HTSUS, as other 
handtools, other, other, other, of iron or steel, other. 


EFFECT ON OTHER RULINGS: 

NY 189237 dated December 13, 2002, is REVOKED. In accordance with 19 
U.S.C. § 1625(c), this ruling will become effective sixty (60) days after publi- 
cation in the Customs Bulletin. 


Gerard J. O’Brien, Jr. for MYLES B. HARMON, 
Director, 
Commercial Rulings Division. 
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[ATTACHMENT F] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
HQ 966658 
December 15, 2003 
CLA-2 RR:CR:GC 966658 KBR 
CATEGORY: Classification 
TARIFF NOS.: 8205.51.60; 8205.51.75 
MS. JENNIFER R. LAM 
COMPLIANCE SUPERVISOR 
FISKARS CONSUMER PRODUCTS, INC. 
8300 Highland Drive 
Wausau, WI 54401 


RE: Modification of NY 189087; Paper Crimper 


DEAR MS. LAM: 

This is in reference to New York Ruling Letter (NY) 189087, dated Decem- 
ber 17, 2002, issued to you by the Customs National Commodity Specialist 
Division, regarding the classification, under the Harmonized Tariff Schedule 
of the United States (HTSUS), of a standard paper crimper, model 9340 
7097, and a wavy paper crimper, model 9341 7097. We have reconsidered 
NY 189087 and determined that the classification of the standard paper 
crimper is not correct. This ruling sets forth the correct classification. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), as 
amended by section 623 of Title VI (Customs Modernization) of the North 
American Free Trade Agreement Implementation Act (Pub. L. 103-182, 107 
Stat. 2057), a notice was published on October 16, 2003, Vol. 37, No. 42 of 
the Customs Bulletin, proposing to modify NY 189087. No comments were 
received in response to this notice. 


FACTS: 

The product involved is a standard paper crimper, model 9340 7097, 
which is intended for use in household paper crafting projects such as cus- 
tomizing cards. The standard paper crimper is used to create a corrugated 
pattern on paper up to 6% inches wide. The standard paper crimper creates 
a straight line pattern in the paper. 

The standard paper crimper, model 9340 7097, is comprised of a crimping 
wheel made of aluminum which is held onto a plastic handle by an alumi- 
num rod. The aluminum contacts the paper to create a corrugated effect. You 
state that most of the weight and cost of both models is derived from the 
plastic component 

In NY 189087, Customs found that both paper crimpers were classified in 
subheading 8205.51.75, HTSUS, as other handtools, household tools, other. 
Customs has reviewed the matter and believes that the correct classification 
of the standard paper crimper, model 9340 7097, is in subheading 
8205.51.60, HTSUS, as other handtools, household tools, of aluminum. 
ISSUE: 

Whether the standard paper crimper is a household tool of aluminum or 
plastic? 
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LAW AND ANALYSIS: 

Merchandise is classifiable under the Harmonized Tariff Schedule of the 
United States (HTSUS) in accordance with the General Rules of Interpreta- 
tion (GRIs). The systematic detail of the HTSUS is such that virtually all 
goods are classified by application of GRI 1, that is, according to the terms of 
the headings of the tariff schedule and any relative Section or Chapter 
Notes. In the event that the goods cannot be classified solely on the basis of 
GRI 1, and if the headings and legal notes do not otherwise require, the re- 
maining GRIs may then be applied. 

Inspection of the standard paper crimper reveals that it is a composite 
good made up of a plastic handle with an aluminum crimping wheel and at- 
tachment rod. Each of the components is described by different subheadings 
within heading 8205, HTSUS. 

The HTSUS subheadings under consideration are as follows: 

8205 Handtools (including glass cutters) not elsewhere speci- 
fied or included; blow torches and similar self-contained 
torches; vises, clamps and the like, other than accesso- 
ries for and parts of machine tools; anvils; portable 
forges; hand- or pedal-operated grinding wheels with 
frameworks; base metal parts thereof: 


Other handtools (including glass cutters) and parts 
thereof: 


8205.51 Household tools, and parts thereof: 
8205.51.60 Of aluminum 
8205.51.75 Other 


Because the item is a composite good, we turn to GRI 3(b) (applied at the 
subheading level by GRI 6), which states that when goods are prima facie 
classifiable under two or more (sub)headings, classification shall be effected 
as follows: 


(b) Mixtures, composite goods consisting of different materials or made 
up of different components, and goods put up in sets for retail sale, 
which cannot be classified by reference to 3(a) [by reference to the head- 
ing which provides the most specific description], shall be classified as if 
they consisted of the material or component which gives them their es- 
sential character, insofar as this criterion is applicable. 


Under EN (VII) for Rule 3(b), goods are to be classified as if they consisted 
of the material or component which gives them their essential character, in- 
sofar as this criterion is applicable. 

Under EN (VIII) for Rule 3(b), the factor which determines essential char- 
acter will vary as between different kinds of goods. It may, for example, be 
determined by the nature of the material or component, its bulk, quantity, 
weight or value, or by the role of a constituent material in relation to the use 
of the goods. Recent court decisions on the essential character for GRI 3(b) 
purposes have looked primarily to the role of the constituent material in re- 
lation to the use of the goods. See, e.g., Better Home Plastics Corp. v. U.S., 
916 F. Supp. 1265 (CIT 1996), affd 119 F.3d 969 (Fed. Cir. 1997) (holding the 
utilitarian role of a shower liner is more important than decorative value of 
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the curtain sold with it); Mita Copystar America, Inc. v. U.S., 966 F. Supp. 
1245 (CIT 1997), reh’g denied, 994 F. Supp. 393 (1998). 

Customs has previously determined that the essential character of other 
articles involving a plastic body with a metal working part was determined 
by the metal working part. HQ 950609 (January 7, 1992) involved a bottle 
opener with a plastic handle and a metal ring. Although the bottle opener 
had a plastic handle, it was described as having a metal working edge and, 
therefore, was classified as of iron or steel in subheading 8205.51.30, 
HTSUS. See also NY A89210 (November 8, 1996), HQ 951605 (June 1, 
1992), and HQ 951881 (June 26, 1992) (all involving a wheeled pizza cutter 
made with both metal and plastic components being classified in subheading 
8205.51.30, HTSUS). 

We believe that the essential character of the standard paper crimper, 
model 9340 7097, is imparted by the aluminum crimping wheel. Without the 
aluminum crimping wheel, the article would not be able to accomplish its 
primary role of crimping paper. It is the aluminum wheel that actually per- 
forms the crimping operation. Therefore, since the essential character of the 
standard paper crimper, model 9340 7097, is determined by the aluminum 
component, the classification of the standard paper crimper is in subheading 
8205.51.60, HTSUS, as other handtools, household tools, of aluminum. 


HOLDING: 
The standard paper crimper, model 9340 7097, is classified in subheading 
8205.51.60, HTSUS, as other handtools, household tools, of aluminum. 


EFFECT ON OTHER RULINGS: 
NY 189087 dated December 17, 2002, is MODIFIED. In accordance with 


19 U.S.C. § 1625(c), this ruling will become effective sixty (60) days after 
publication in the Customs Bulletin. 


Gerard J. O’Brien, Jr. for MYLES B. HARMON, 
Director, 
Commercial Rulings Division. 
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Slip Op. 03-160 


PEER BEARING COMPANY-CHANGSHAN, PLAINTIFF, v. UNITED STATES 
OF AMERICA, DEFENDANT, AND THE TIMKEN COMPANY, DEFENDANT- 
INTERVENOR. 


Court No. 02—00241 


Plaintiff, Peer Bearing Company-Changshan (“CPZ”), moves pursuant to USCIT R. 
56.2 for judgment upon the agency record challenging the United States Department 
of Commerce, International Trade Administration’s (“Commerce”) final determination, 
entitled Final Results of New Shipper Reviews of Tapered Roller Bearings and Parts 
Thereof, Finished and Unfinished, From the People’s Republic of China (“Final Re- 
sults”), 67 Fed. Reg. 10,665 (Mar. 8, 2002). 

Specifically, CPZ contends that Commerce improperly rejected the actual prices 
paid for steel inputs from its market-economy supplier. CPZ further contends that 
Commerce’s determination that it has reason to believe or suspect that the supplier’s 
prices were subsidized, because there are generally available export subsidies in the 
supplier’s home country, are baseless. 


Held: CPZ’s 56.2 motion is denied. Commerce’s final determination is affirmed. 
Dated: December 12, 2003 


Hume & Associates, PC (Robert T. Hume) for Peer Bearing Company-Changshan, 
plaintiff. 

Peter D. Keisler, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, United States Department of Justice (David 
D’Alessandris); of counsel: Glenn R. Butterton, Office of the Chief Counsel for Import 
Administration, United States Department of Commerce, for the United States, de- 
fendant. 

Stewart and Stewart (Terence P. Stewart, Wesley K. Caine and Amy A. Karpel) for 
The Timken Company, defendant-intervenor. 


OPINION 


TSOUCALAS, Senior Judge: Plaintiff, Peer Bearing Company- 
Changshan (“CPZ”), moves pursuant to USCIT R. 56.2 for judgment 
upon the agency record challenging the United States Department of 
Commerce, International Trade Administration’s (“Commerce”) final 
determination, entitled Final Results of New Shipper Reviews of Ta- 
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pered Roller Bearings and Parts Thereof, Finished and Unfinished, 
From the People’s Republic of China (“Final Results”), 67 Fed. Reg. 
10,665 (Mar. 8, 2002). 

Specifically, CPZ contends that Commerce improperly rejected the 
actual prices paid for steel inputs from its market-economy supplier. 
CPZ further contends that Commerce’s determination that it has 
reason to believe or suspect that the supplier’s prices were subsi- 
dized, because there are generally available export subsidies in the 
supplier’s home country, are baseless. 


BACKGROUND 


This case concerns the new shipper reviews of the antidumping 
duty order on tapered roller bearings (“TRBs”) and parts thereof, fin- 
ished and unfinished, from the People’s Republic of China (“PRC”) 
for the period of review covering June 1, 2000, through January 31, 
2001. See Final Results, 67 Fed. Reg. at 10,666. On November 29, 
2001, Commerce published the preliminary results of the subject re- 
view. See Preliminary Results of New Shipper Reviews of Tapered 
Roller Bearings and Parts Thereof, Finished and Unfinished, From 
the People’s Republic of China, 66 Fed. Reg. 59,569. Commerce pub- 
lished the Final Results on March 8, 2002. See Final Results, 67 Fed. 
Reg. 10,665. 


JURISDICTION 


The Court has jurisdiction over this matter pursuant to 19 U.S.C. 
§ 1516a(a) (2000) and 28 U.S.C. § 1581(c) (2000). 


STANDARD OF REVIEW 


The Court will uphold Commerce’s final determination in an anti- 
dumping administrative review unless it is “unsupported by sub- 
stantial evidence on the record, or otherwise not in accordance with 
law... .”19 U.S.C. § 1516a(b)(1)(B)(G) (2000); see NT'N Bearing Corp. 
Oof Am. v. United States, 24 CIT 385, 389-90, 104 F. Supp. 2d 110, 
115-16 (2000) (detailing the Court’s standard of review for anti- 
dumping proceedings). 


DISCUSSION 


I. Commerce’s Determination to Reject Prices Paid by a Non- 
Market Producer for Steel Inputs from a Market-Economy 
Supplier 


A. Statutory Background 


In conducting a new shipper review, Commerce determines the an- 
tidumping margin by taking the difference between the normal 
value (“NV”) and the United States price of the merchandise. When 
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merchandise is produced in a non-market economy country (“NME”), 
such as the People’s Republic of China (“PRC”), there is a presump- 
tion that exports are under the control of the state. Section 1677b(c) 
of Title 19 of the United States Code provides that, “the valuation of 
the factors of production shall be based on the best available infor- 
mation regarding the values of such factors in a market economy 
country or countries considered to be appropriate by [Commerce].” 
19 U.S.C. § 1677b(c)(1) (2000). The statute, however, does not define 
the phrase “best available information,” it only provides that, “[Com- 
merce], in valuing factors of production ..., shall utilize, to the ex- 
tent possible, the prices or costs of factors of production in one or 
more market economy countries that are—(A) at a level of economic 
development comparable to that of the nonmarket economy country, 
and (B) significant producers of comparable merchandise.” 19 U.S.C. 
§ 1677b(c)(4). Consequently, Commerce is given broad discretion “to 
determine margins as accurately as possible, and to use the best in- 
formation available to it in doing so.” Lasko Metal Prods., Inc. v. 
United States, 43 F.3d 1442, 1443 (Fed Cir. 1994). 

The antidumping duty statute authorizes, but does not mandate 
that Commerce use surrogate countries to estimate the value of the 
factors of production. In legislative history, Congress provided Com- 
merce with guidance by stating that, “[iJn valuing such factors [of 
production], Commerce shall avoid using any prices which it has rea- 
son to believe or suspect may be dumped or subsidized prices.” H.R. 
Conf. Rep. No. 100-576, at 590 (1988), reprinted in 1988 U.S.C- 
.C.A.N. 1547, 1623 (“House Report”). The House Report further 
states that, “the conferees do not intend for Commerce to conduct a 
formal investigation to ensure that such prices are not dumped or 
subsidized, but rather intend that Commerce base its decision on in- 
formation generally available to it at that time.” H.R. Conf. Rep. No. 
100-576, at 590-91, reprinted in 1988 U.S.C.C.A.N. at 1623-24. In 
addition, Commerce has promulgated regulations regarding the 
valuation of factors of production in the NME context. The relevant 
regulations state that “where a factor is purchased from a market 
economy supplier and paid for in a market economy currency, the 
Secretary normally will use the price paid to the market economy 
supplier.” 19 C.FLR. § 351.408(c)(1) (2000). 

In gathering factual information from interested parties in an an- 
tidumping duty proceeding, Commerce regulations set out time lim- 
its for the submission of such information. See 19 C.FR. 
§ 351.301(b)(4) (2000). The regulations state that any submissions 
of factual information are due no later than “100 days after the date 
of publication of notice of initiation of the review, except that factual 
information requested by the verifying officials from a person nor- 
mally will be due no later than seven days after the date on which 
the verification of that person is completed. . . .” Jd. 
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B. Contentions of the Parties 
1. CPZ’s Contentions 


CPZ complains that Commerce’s interpretation of the House Re- 
port is contrary to its plain language and leads to a result contrary 
to law. See Pl.’s Mem. P. & A. (““CPZ’s Mem.” )at 15-20. CPZ main- 
tains that the House Report solely concerns the use of surrogate val- 
ues to determine NV in the NME context. See CPZ’s Mem. at 16. 
CPZ further argues that the House Report does not address the use 
of market-economy prices. CPZ alleges that “Commerce has now 
stretched the Legislative History concerning surrogate values to ap- 
ply to whether it should use market-economy prices as well.” CPZ’s 
Mem. at 16. Accordingly, CPZ asserts that Commerce erred in reject- 
ing actual market-economy prices paid. CPZ contends that Com- 
merce should have used these values instead of surrogate values for 
steel inputs in its final calculation of NV. 

CPZ challenges Commerce’s determination that it had “reason to 
believe or suspect” that CPZ’s supplier’s prices were subsidized. See 
id. at 21-22. CPZ argues that Commerce had no particularized evi- 
dence that “would call [CPZ’s supplier’s] prices into question.” Jd. at 
22. CPZ contends that the existence of general and non- company 
specific subsidies in the supplier’s country do not provide Commerce 
with reasonable grounds to believe or suspect the prices paid were 
subsidized. See id. at 21-22. While CPZ recognizes that the existence 
of generally available export subsidies may raise a suspicion of sub- 
sidized prices, CPZ argues that it overcame such suspicion. See id. at 
21. 

First, CPZ argues that Commerce’s determination that the subsi- 
dies CPZ’s supplier could have benefitted from were de minimis ex- 
tinguished such a suspicion. See id. at 23. Second, CPZ contends that 
it submitted statements from its supplier, stating that the supplier 
did not benefit from any subsidies, which refuted Commerce’s reason 
to believe or suspect subsidized prices. See id. at 26-27. Conse- 
quently, CPZ contends that Commerce had no basis to reject the 
market-economy prices paid to its supplier, and that Commerce has 
established an arbitrary and capricious standard to overcome any 
suspicion that its supplier’s prices are subsidized. See id. at 24—26. 

Finally, CPZ asserts that Commerce erred in rejecting its Febru- 
ary 28, 2002, submission, which was meant to alert Commerce of its 
own previous decision in a different review prior to the issuance of 
the Final Results. See CPZ’s Mem. at 28-29. CPZ maintains that it 
filed the submission the day after Commerce published a notice in 
the Federal Register extending the period to complete CPZ’s review 
until March 5, 2002. See id. at 28. CPZ argues that the House Report 
“requires Commerce to make a determination as to reason to believe 
or suspect that prices may be subsidized based on evidence available 
to it at the time it reaches its decision.” CPZ’s Mem. at 28-29. CPZ 
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contends that the submission should have been considered, despite 
its untimeliness, because it constituted evidence available prior to 
the rendering of Commerce’s final decision. See id. at 29. 


2. Commerce’s Contentions 


Commerce responds that it had a reasonable basis to “believe or 
suspect” that CPZ’s supplier’s prices were subsidized. See Def.’s 
Mem. Opp’n CPZ Mot. J. Agency R. (“Def.’s Mem.”) at 20. Commerce 
argues that it is not precluded from applying the “reason to believe 
or suspect” standard when general subsidies are used. See id. 
Rather, Commerce contends that a finding of significant, non-specific 
export subsidies generally available may serve as “particular and ob- 
jective evidence” to support a “reason to believe or suspect” that 
CPZ’s supplier’s prices were subsidized. Jd. at 22. Commerce relied 
on a study undertaken in conjunction with a previous review, which 
found significant generally available subsidies in the supplier’s 
country, to infer that the steel inputs purchased by CPZ may have 
been subsidized. See id. Commerce contends that the existence of 
generally available subsidies in CPZ’s supplier’s country allows the 
inference that the supplier’s prices were subsidized. See id. at 21—22. 
Consequently, Commerce asserts that its finding of significant, gen- 
erally available subsidies in the exporting market-economy supports 
a “reason to believe or suspect” that prices of the input from CPZ’s 
supplier were subsidized. See id. at 22. 

Commerce further maintains that the antidumping duty statute 
and accompanying legislative history do not require it to conduct a 
formal investigation to support its decision to exclude dumped or 
subsidized prices. See id. at 23-24. Rather, to determine whether to 
exclude such prices, Commerce may use information generally avail- 
able to it. See id. at 23. In addition, Commerce asserts that its find- 
ing of de minimis subsidies does not quash its “reason to believe or 
suspect” that CPZ’s supplier’s prices were subsidized. See id. at 25- 
26. Commerce maintains that the level of subsidization is irrelevant 
in situations where a general export subsidy has been found because 
a subsidy, regardless of how large, may benefit exports from that 
country. See id. at 26. 

Moreover, Commerce contends that CPZ did not present sufficient 
evidence to negate its “reason to believe or suspect.” See id. at 28. 
Commerce argues that the statements CPZ offered as evidence, that 
its supplier did not benefit from subsidies, were unsupported; that 
is, they did not contain sales, financial or other empirical economic 
data. See id. Furthermore, Commerce maintains that CPZ’s evidence 
was less credible than its own study undertaken in conjunction with 
a previous review of TRBs from the PRC known as the Market 
Economy Steel Memo of November 7, 2001. See id. 

Finally, citing 19 C.F.R. § 351.301(b)(4), Commerce alleges that it 
did not err in rejecting CPZ’s February 28, 2002, submission as un- 
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timely. See id. at 31. Commerce asserts that under the regulations, 
“submission|s] of new factual information for the final results of a 
new shipper review must be made no later than 100 days after the 
date of publication of the notice of initiation of the review.” Id. Con- 
sequently, Commerce maintains that the submission was properly 
rejected because it was made more than 100 days after the publica- 
tion of notice of initiation of review. See id. 


3. Timken’s Contentions 


Timken generally agrees with Commerce’s departure from its nor- 
mal practice of using market prices paid for inputs purchased from a 
market-economy supplier when there is “reason to believe or sus- 
pect” that the prices are subsidized. See Timken’s Resp. Pl.’s Mot. J. 
Agency R. (“Timken’s Resp.”) at 12. Timken maintains that, accord- 
ing to the House Report, Commerce correctly applied “the reason to 
believe or suspect” standard. See Timken’s Resp. at 16-17. In par- 
ticular, Timken contends that Commerce reasonably limited the 
reach of its own regulation and “revert[ed] back to the statutory 
method of employing surrogate-country information.” Jd. at 18. 
Timken argues that, in doing so, Commerce “gave effect to Congres- 
sional intent and conformed to the statutory scheme.” Jd. at 19. 
Timken also asserts that, according to the House Report guidance, 
only minimal evidence is necessary to support Commerce’s decision 
to reject prices paid by CPZ to its market-economy supplier. See 
Timken’s Resp. at 19. Timken further contends that “Commerce 
needs only such evidence as is sufficient to form a belief or suspi- 
cion.” Jd. at 26. Timken argues that Commerce’s reliance upon its 
own prior study, where it analyzed countervailing duty orders cover- 
ing subsidy programs in CPZ’s supplier’s country, is sufficient evi- 
dence to support Commerce’s rejection of actual prices paid by CPZ. 
See id. at 20. Timken maintains that Commerce reasonably drew the 
inference that CPZ’s supplier may have benefitted from generally 
available subsidies. See id. 

Timken additionally argues that, “it was clearly appropriate for 
Commerce to rely on express legislative history to construe and ap- 
ply its own regulation.” Jd. at 22. Timken asserts that the statute 
does not direct Commerce to use actual price information to calcu- 
late NV. See id. Rather, Commerce developed and codified the prac- 
tice of using actual prices into regulation as its normal NME meth- 
odology. See id. Timken disagrees with CPZ’s interpretation of the 
House Report and maintains that Commerce “reasonably read the 
history as directing the agency to avoid all values that it believed or 
suspected were unfair, when calculating fair values of goods.” 
Timken’s Resp. at 22—23 (emphasis in original). 

Finally, Timken agrees with Commerce that CPZ’s February 28, 
2002, submission was untimely under Commerce’s regulations. Al- 
ternatively, Timken argues that the rejection of the submission was 
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harmless because the information provided would not have altered 
Commerce’s “reason to believe or suspect” that CPZ’s supplier’s 
prices were subsidized. See id. at 32. Timken maintains that “the 
controlling fact is the mere existence of subsidy programs in the 
country in question.” Jd. Consequently, even the receipt of de 
minimis subsidies by a particular producer would not have changed 
Commerce's position, because the “basis for believing or suspecting 
remains.” Id. 


C. Analysis 


1. Commerce Properly Applied the Reason to Believe or 
Suspect Standard 


A preliminary issue the Court must decide is whether Commerce 
correctly applied the “reason to believe or suspect” standard to sup- 
port its decision to reject market prices CPZ paid to its market- 
economy supplier. The Court recognizes that the House Report con- 
cerns the selection of surrogate values to determine NV in the NME 
context. Neither the statute nor the House Report address the use of 
market value in the calculation of NV.' The Court has established, 
however, that “nothing in the antidumping duty statute directs Com- 
merce to employ actual prices paid to a market economy supplier by 
an NME producer in NV calculations.” China Nat'l Mach. Imp. & 
Exp. Corp. v. United States, 27 CIT _ , 264 F. Supp. 2d 1229, 
1236 (2003). Furthermore, in Lasko, the. CAFC recognized that the 
purpose of the statute “is to prevent dumping, an activity defined in 
terms of the marketplace.” 43 F.3d at 1446. Therefore, the use of sus- 
pect prices to calculate NV, even when paid to a market-economy 
supplier, would be contrary to Congress’ intent. 

The Court finds that when Commerce has reason to believe or sus- 
pect that a market-economy supplier’s prices are subsidized, Com- 
merce may reject market prices paid to the supplier in favor of surro- 
gate prices for its calculation of NV.* The Court is unconvinced by 
CPZ’s argument that Commerce’s regulations require Commerce to 


1CPZ contends that Commerce's construction of the House Report is contrary to its plain 
language and leads to a result Congress cannot have intended. CPZ’s Mem. at 16. The 
Court notes,however, that legislative history is merely extrinsic evidence to be used by a 
court in determining Congress’ intent when a statute is silent or ambiguous. If a statute is 
silent or ambiguous, the court’s role is to determine whether Commerce’s construction of the 
statute is reasonable. Commerce is required to reasonably interpret the statute and not the 
legislative history. 

2The Court notes that the use of surrogate values by Commerce has been determined to 
be contrary to the intent of the law “ ‘where we can determine that a NME producer’s input 
prices are market determined, accuracy, fairness, and predictability are enhanced by using 
those prices.’ ” Lasko, 43 F.3d at 1446 (quoting Oscillating Fans and Ceiling Fans from the 
People’s Republic of China, 56 Fed. Reg. 55271, 55275 (Dep't Comm. 1991) (final 
determination)(emphasis added)). If the prices paid are not market determined, however, 
Commerce in pursuit of the law’s intent may reject actual prices paid. 
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use actual prices paid whenever available. The Court finds that the 
applicable regulations do not require Commerce to use the market 
value over a surrogate value. The regulations state that Commerce 
“normally will value the factor using the price paid to the market 
economy supplier.” 19 C.F.R. § 351.408 (c)(1). The regulation merely 
advises Commerce to use actual market values to calculate NV for 
an NME supplier in certain circumstances. As the Court stated, 
“while Commerce will use market values under normal circum- 
stances, under certain circumstances Commerce may choose not to 
do so.” China Natl, 27 CIT at _, 264 F. Supp. 2d at 1237, (noting 
that the regulation “merely indicates a preference for market 
prices”); see also Anshan Iron & Steel Co., Ltd. v. United States, 27 
 ) —_—e , 2003 Ct. Intl. Trade LEXIS 109, at *40 (CIT 2003) 
(stating that the language “merely suggests a particular methodol- 
ogy, but does not impose upon Commerce the requirement of select- 
ing the market-economy price of a respondent’s purchases to the ex- 
clusion of more appropriate values”). 

While the Court recognizes that surrogate country values are only 
an estimation of what the product’s NV would have been if the NME 
were a market-economy country, see Rhodia, Inc. v. United States, 25 
CIT___,___ , 185 F. Supp. 2d 1343, 1351 (2001), Commerce’s deci- 
sion to use actual prices paid or surrogate values is predicated on 
which values provide a more accurate NV. See Lasko, 43 F.3d at 
1446, (noting that the purpose of the statute is to prevent dumping 
and that it “sets forth procedures in an effort to determine margins 
‘as accurately as possible’ ”) (quoting Rhone Poulenc, Inc. v. United 
States, 899 F.2d 1185, 1191 (Fed. Cir. 1990)). When Commerce has 
substantial evidence that prices paid to a market-economy supplier 
are not market determined, then the “use of such prices would un- 
dermine ‘accuracy, fairness, and predictability, in the calculation of 
margins and contravene the antidumping and countervailing duty 
statute... .” China Nat'l, 27 CIT at ___ , 264 F. Supp. 2d at 1237 
(quoting Lasko, 43 F.3d at 1446). The overarching principle of the 
statute prevents the Court from concluding “that Congress would 
condone the use of any value where there is ‘reason to believe or sus- 
pect’ that it reflects dumping or subsidies.” China Nat'l, 27 CIT at 

, 264 F. Supp. 2d at 1238. 

Section 1677b(c)(1) of Title 19 of the United States Code directs 
Commerce to use “the best available information” concerning the 
values for factors of production from a market-economy when calcu- 
lating the NV for a product exported from an NME country, such as 
the PRC. See China Nat'l, 27 CIT at , 264 F. Supp. 2d at 1234. 
The CAFC has reasoned that “there is much in the statute [19 
U.S.C. § 1677b(c)(1) and (4)] that supports the notion that it is Com- 
merce’s duty to determine margins as accurately as possible, and to 
use the best information available to it in doing so.” Lasko, 43 F.3d at 
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1443; see also Shakeproof Assembly Components, Div. of Ill. Tool 
Works, Inc. v. United States, 268 F.3d 1376, 1382 (Fed. Cir. 2001). 

The Court’s role in this case is not to evaluate whether the infor- 
mation Commerce used was the best available, but rather whether 
Commerce’s choice of information is reasonable.* See China Nat'l, 27 
CIT at , 264 F. Supp. 2d at 1236. Commerce’s discretion in 
choosing its information is limited by the statute’s ultimate goal “to 
construct the product’s normal value as it would have been if the 
NME country were a market economy country.” Rhodia, 25 CIT at 
___ , 185 F. Supp. 2d at 1351. While Commerce enjoys broad discre- 
tion in determining what constitutes the best information available 
to calculate NV, Commerce may not act arbitrarily in reaching its de- 
cision. If Commerce’s determination of what constitutes the best 
available information is reasonable, then the Court must defer to 
Commerce. If Commerce reasonably believed or suspected that CPZ’s 
supplier’s prices were subsidized, then Commerce could decide that 
surrogate prices were the best information available. Based upon 
this determination, Commerce has authority under the antidumping 


duty statute to use such values instead of the actual prices paid by 
CPZ in calculating NV. 


2. Commerce Had Reason to Believe or Suspect that 
CPZ’s Supplier’s Prices Were Subsidized 


The Court must determine whether Commerce had “reason to be- 
lieve or suspect” that CPZ’s supplier’s prices were distorted by subsi- 
dies. In China Natl, 27 CIT at ___ , 264 F. Supp. 2d at 1239, the 
Court recognized that the applicable standard has no statutory defi- 
nition. The Court noted, however, that “in order for reasonable sus- 
picion to exist there must be ‘a particularized and objective basis for 
suspecting’ the existence of certain proscribed behavior, taking into 
account the totality of the circumstances, the whole picture.” Id. 
(quoting Al Tech Specialty Steel Corp. v. United States, 6 CIT 245, 
247, 575 F. Supp. 1277, 1280 (1983)). While Commerce must support 
its determinations with “substantial, specific and objective evi- 
dence,” China Natl, 27 CIT at __ , 264 F. Supp. 2d at 1240, the 
Court agrees with Commerce that the antidumping duty statute 
does not require a formal investigation. Congress did not intend for 
Commerce to undertake an investigation to determine whether 
prices were in fact subsidized. Rather, the statute and House Report 
merely require Commerce to have a “reason to believe or suspect” 


3The statute’s silence regarding the definition of “best available information” provides 
Commerce with “broad discretion to determine the ‘best available information’ in a reason- 
able manner on a case-by-case basis.” Timken Co. v. United States, 25 CIT ___, , 166 
F. Supp. 2d 608, 616 (2001). Furthermore, in evaluating the data, the statute does not re- 
quire Commerce to follow any single approach. See Luoyang Bearing Factory v. United 
States, 26 CIT , —___ , 240 F. Supp. 2d 1268, 1284 (2002) 
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that prices are being subsidized. Consequently, to determine 
whether there is a “reason to believe or suspect” that prices are sub- 
sidized, Commerce may rely on information generally available to it 
to support its determination. To conclude that it has reason to be- 
lieve or suspect that prices are subsidized, Commerce must rely on 
information generally available to it that adequately supports the 
reasons given for such a determination. 

The Court finds that Commerce based its determination to reject 
the prices CPZ paid its supplier on evidence that adequately sup- 
ports its decision. Commerce’s reason to believe or suspect that 
CPZ’s supplier’s prices were subsidized stemmed from a study, un- 
dertaken in connection with a previous investigation of steel prod- 
ucts, in which Commerce discovered significant subsidies. These 
subsidies were not company specific, but were generally available in 
the exporting market-economy country. CPZ contends that these 
subsidies are de minimus and, therefore, do not support Commerce’s 
decision to reject the actual prices paid. The level of subsidization 
does not prevent Commerce from determining that it has “reason to 
believe or suspect” that prices paid are subsidized. 

Any level of subsidization found in the exporting country is 
enough evidence to support a determination that Commerce has 
“reason to believe or suspect” that prices are distorted. The Court 
finds that Commerce made a logical inference that CPZ’s supplier 
may have benefitted from the generally available subsidies.* With- 
out conducting a formal investigation, Commerce used information 
available to it to adequately support its decision to exclude actual 
prices paid by CPZ. 

Once Commerce presents adequate evidence to support its “reason 
to believe or suspect” that prices are subsidized, a rebuttable pre- 
sumption is established that the prices paid are distorted. See 
Luoyang Bearing Factory v. United States, 27 CIT : , 2003 
Ct. Intl. Trade LEXIS 142 at *10 (CIT 2003). The presumption is 
that the market-economy supplier benefitted from subsidies. Based 
on this presumption, Commerce may choose to discard the prices 
paid and use surrogate values to calculate NV. The presumption, 
however, is not conclusive. The presumption shifts the burden to the 
party challenging Commerce’s determination to present evidence 
demonstrating that its supplier did not benefit from such subsidies.” 


4CPZ asserts that Commerce did not investigate whether its supplier received any subsi- 
dies and that the supplier has never been a respondent in any countervailing or antidump- 
ing duty investigation or reviews Commerce relies upon to support its determination. The 
Court notes that contrary to CPZ’s assertion, the statute does not require Commerce to con- 
duct a formal investigation. Rather, Commerce is merely required to base its determination 
upon information generally available. 

5 Sufficient evidence that the prices paid were market- determined, for example, would 
satisfy the manufacturer’s burden. Additionally, credible evidence that the supplier did not 
participate in any subsidies programs would satisfy the burden. 
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The Court finds that CPZ did not present enough evidence to rebut 
this presumption. CPZ contends that it “attempted to overcome 
Commerce’s suspicion with a statement from its supplier that it did 
not benefit from any subsidies.” CPZ’s Mem. at 26-27. The Court, 
however, agrees with Commerce that the statements placed on the 
record by CPZ do not controvert Commerce’s “reason to believe or 
suspect” that its supplier benefitted from generally available subsi- 
dies.® The statements did not contain financial data or any other in- 
formation indicating that the supplier’s prices were not subsidized. 
The Court recognizes that manufacturers, such as CPZ, may present 
evidence other than financial data and empirical economic informa- 
tion to rebut the presumption of benefitting from subsidies. How- 
ever, if there was conclusive evidence to support the statements that 
its supplier did not benefit from subsidies, CPZ would certainly have 
placed such evidence on the record.’ CPZ did not effectively rebut 
the presumption that CPZ’s supplier benefitted from subsidies. Con- 
sequently, Commerce’s determination that there was a “reason to be- 
lieve or suspect” that the prices paid were subsidized was reasonable 
and in accordance with law. 


3. Commerce Appropriately Rejected CPZ’s Submission 
as Untimely 


Commerce’s regulations clearly set out the deadlines for submis- 
sions of factual information for new shipper reviews. See 19 C.F.R. 
§ 351.301(b)(4). The regulations state that a submission of factual 
information must be made no more than 100 days after the date of 
publication of notice of initiation of the review. While CPZ maintains 
that Commerce should not have rejected its submission, the Court 
does not agree. The date of the notice was January 31, 2001, and the 
submission was made more than one year later, on February 28, 
2002. The regulation is clear and CPZ failed to adhere to the proce- 
dural deadline imposed by the regulations. 


6 One of the statements presented to Commerce by CPZ was a letter from the General 
Manager of CPZ’s supplier’s overseas sales department stating that the company did not 
benefit from subsidies. The other was a signed declaration by another employee of CPZ’s 
supplier stating that the supplier does not produce the type of steel Commerce had found to 
benefit from subsidies in its study. 


7To overcome the suspicion, CPZ argues that “respondents are now in the untenable po- 
sition of having to ask that their suppliers be investigated in order to rule out the possibility 
that their supplier’s prices are subsidized,” and that “it may be impossible for respondents 
like CPZ to overcome any suspicion that their supplier’s prices are subsidized.” See CPZ’s 
Mem. at 26 (emphasis in original). The Court notes, however, that CPZ could have submited 
other evidence, such as economic data, to overcome the presumption established against the 
actual prices paid. The Court is unconvinced that the statements made by the employees of 
CPZ’s supplier are the best available evidence that the supplier did not benefit from the 
generally available subsidies. 
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The Court has considered other arguments raised by CPZ regard- 
ing Commerce’s failure to consider CPZ’s arguments and finds that 
they are without merit. 


CONCLUSION 


The Court affirms Commerce’s final results and finds that the re- 
jection of actual prices paid by CPZ for steel inputs from its market- 
economy supplier was in accordance with law. 
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Slip Op. 03-161 


INTERNATIONAL UNION UNITED AEROSPACE, AUTOMOTIVE AND AGRI- 
CULTURAL IMPLEMENT WORKERS OF AMERICA, UAW LOCAL 402, 
AND UAW LOCAL 658, PLAINTIFFS, v. UNITED STATES SECRETARY OF 
LABOR, DEFENDANT. 


Court No. 03—00642 


ORDER 
BEFORE: SENIOR JUDGE NICHOLAS TSOUCALAS 


Upon consideration of defendant’s consent motion for voluntary re- 
mand, it is hereby 

ORDERED that the consent motion is granted; and it is further 

ORDERED that this action is remanded to the United States De- 
partment of Labor to conduct a further investigation and to make a 
redetermination as to whether petitioners are eligible for certifica- 
tion for worker adjustment assistance benefits; and it is further 

ORDERED that the remand results shall be filed no later than 90 
days after the date of this order; and it is further 

ORDERED that plaintiffs shall file comments with the Court in- 
dicating whether they are satisfied or dissatisfied with the remand 
results no later than 30 days after the remand results are filed with 
the Court; and it is further 

ORDERED that the deadline for the filing of the motion for judg- 
ment on the agency record shall be extended to 60 days after plain- 
tiffs indicate whether they are satisfied or dissatisfied with the re- 
mand results. 





U.S. COURT OF INTERNATIONAL TRADE 


Slip Op. 03-162 


SLATER STEELS CORP., FORT WAYNE SPECIALITY ALLOYS DIVISION; 
CARPENTER TECHNOLOGY CORP., CRUCIBLE SPECIALTY METALS DI- 
VISION, CRUCIBLE MATERIALS CORP.; ELECTRALLOY CORP.; UNITED 
STEEL WORKERS OF AMERICA, AFL-CIO/CLC; ACCIAIERIE 
VALBRUNA S.P.A., PLAINTIFFS, v. UNITED STATES, DEFENDANT, AND 
TRAFILERIE BEDINI, SRL, DEFENDANT- INTERVENOR. 


Consolidated Court No. 02—00189 


[Judgment for defendant in part and remanded to Commerce to clarify why it disal- 
lowed the proposed inventory adjustment. ] 


Date: December 16, 2003 


Mary T. Staley (Collier, Shannon & Scott, PLCC) for plaintiffs Slater Steels Corp., 
Fort Wayne Specialty Alloys Division; Carpenter Technology Corp., Crucible Specialty 
Metals Division; Crucible Materials Corp.; Electralloy Corp.; United States Steel 
Workers of America, AFL-CIO/CLC. 

Frank H. Morgan, Gregory J. Spak, and Richard J. Burke (White & Case LLP) for 
plaintiff Acciaierie Valbruna S.p.A. Peter D. Keisler, Assistant Attorney General, 
David M. Cohen, Director, Patricia McCarthy, Assistant Director, Commercial Litiga- 
tion Branch, Civil Division, United States Department of Justice (James H. Holl, II 
and Stephen Tosini) for defendant United States. 

Thomas Bernard Wilner (Shearman & Sterling) for defendant-intervenor Ugine- 
Savoie Imphy, S.A. 


GOLDBERG, Senior Judge: Plaintiffs challenge the United 
States Department of Commerce’s (“Commerce”) determination of 
antidumping duties in its Notice of Final Determination of Sales at 
Less Than Fair Value; Stainless Steel Bar from Italy, 67 Fed. Reg. 
3155 (Jan. 23, 2002) (“Final Determination”). Originally three sepa- 
rate actions challenging Commerce’s Final Determination were filed, 
and the cases were consolidated by the Court. 


I. BACKGROUND 


In the first original action, plaintiffs Slater Steels Corporation, 
Fort Wayne Specialty Alloys Division; Carpenter Technology Corpo- 
ration; Crucible Specialty Metals Division, Crucible Materials Cor- 
poration; Electralloy Corporation; and United States Steel Workers 
of America, AFL-CIO/CLC (collectively, “plaintiffs”), appeal from 
Commerce’s determination that the Italian producer and its French 
parent, also a producer of stainless steel rod, would not be treated as 
a single entity. Plaintiffs also complain that Commerce erred by al- 
lowing the Italian producer Trafilerie Bedini, SrL (“Bedini”) to allo- 
cate certain United States selling and movement expenses rather 
than reporting these expenses on a transaction-specific basis. 
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In the second original action, pre-consolidation Court number 
02-—00295, Plaintiffs contend that Commerce erred in treating credit 
expenses for goods on consignment as indirect rather than direct ex- 
penses for the Italian producer Acciaierie Valbruna S.p.A. 
(“Valbruna”). Plaintiffs also claim that Commerce erred by not dis- 
tinguishing between Valbruna’s two levels of trade, retail and whole- 
sale, in the home market. 

In the third original action, pre-consolidation Court number 
02-—00288, Italian stainless steel producer and exporter Valbruna 
challenges Commerce’s determination to impose a 2.5 percent anti- 
dumping duty on its imports. Plaintiff Valbruna claims that Com- 
merce erred by “zeroing” the negative dumping margins. Valbruna 
further claims that Commerce erred in its method of handling depre- 
ciation expenses and in disallowing an inventory adjustment. 


Il. STANDARD OF REVIEW 


The Court will sustain Commerce’s determinations unless they are 
“unsupported by substantial evidence on the record, or otherwise not 
in accordance with law.” 19 U.S.C. § 1516a(b)(1)(B). To determine 
whether Commerce’s construction of the statutes is in accordance 
with law, the Court looks to Chevron U.S.A., Inc. v. Natural Re- 
sources Defense Council, Inc., 467 U.S. 837 (1984). Under Chevron, it 
is only if the Court concludes that “Congress either had no intent on 
the matter, or that Congress’s purpose and intent regarding the mat- 
ter is ultimately unclear,” that the Court will defer to Commerce’s 
construction. Timex V.I., Inc. v. United States, 157 F.3d 879, 881 
(Fed. Cir. 1998). In addition, “[s]tatutory interpretations articulated 
by Commerce during its antidumping proceedings are entitled to ju- 
dicial deference under Chevron.” Pesquera Mares Australes Ltda. v. 
United States, 266 F.3d 1372, 1382 (Fed. Cir. 2001) (interpreting 
United States v. Mead, 533 U.S. 218 (2001)). Accordingly, the Court 
is not to substitute “its own construction of a statutory provision for 
a reasonable interpretation made by [Commerce].” JPSCO, Inc. v. 
United States, 965 F.2d 1056, 1061 (Fed. Cir. 1992). 


Ill. DISCUSSION 


A. Commerce did not Err in Treating Bedini and its Parent 
Ugine as a Single Entity 


Plaintiffs argue that Commerce’s refusal to consolidate the data 
from defendant-intervenor Ugine-Savoie Imphy, S.A. (“Ugine”) and 
its Italian subsidiary Bedini when determining “normal value” for 
calculating Ugine’s dumping margin is contrary to law. Plaintiffs 
claim that not consolidating the data across country lines allowed 
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Ugine and Bedini to manipulate the results of the antidumping in- 
vestigation. Plaintiffs cite Tune Mung Dev. Co. v. United States, 26 
CIT___, Slip Op. 02-93 (Aug. 22, 2002) to support their position, 
which stated that “Commerce has a duty to avoid the evasion of anti- 
dumping duties.” 

Commerce and Ugine correctly argue that consolidating Ugine and 
Bedini’s data across country lines is forbidden in antidumping duty 
investigations by statute. Except for specific enumerated exceptions 
to the rule, consolidating investigations and data across country 
lines for antidumping duty investigations is prohibited. 

The dumping margin is the amount that the normal value of the 
foreign like product subject to the antidumping proceeding exceeds 
the export price of the subject merchandise. 19 U.S.C. § 1673. The 
foreign like product is restricted, under any of its definitions in 19 
U.S.C. § 1677(16), to identical or similar merchandise that is pro- 
duced in the same country as the subject merchandise. Congress re- 
inforces its restriction on combining data across country lines in its 
definition of normal value. “Normal value” is defined in 19 U.S.C. 
§ 1677b(a)(1)(B) as home market sales of the foreign like product, 
third country sales of the foreign like product, or constructed value 
of the subject merchandise. Under any of these definitions, both the 
“foreign like product” and the “subject merchandise” must be in the 
same country as the merchandise that is the subject of the investiga- 
tion. 

Congress has further defined a country in antidumping duty pro- 
ceedings to be “a foreign country, a political subdivision, dependent 
territory, or possession of a foreign country.” This definition does not 
allow for more than two foreign countries to be counted as one, espe- 
cially in the instance of antidumping duty proceedings. 19 U.S.C. 
§ 1677(3). In fact, the statute that defines “country” allows that the 
term “country” may “include an association of 2 or more foreign 
countries, political subdivisions, dependent territories, or posses- 
sions of countries into a customs union outside the United States,” 
“except for the purposes of antidumping proceedings.” Id. Congress 
intended to preclude collapsing data and conducting investigations 
across country lines in antidumping duty proceedings. Therefore, 
Commerce did not err in refusing to collapse the data of Ugine and 
Bedini across country lines. Because the statute prohibits collapsing 
the data or the proceedings, Commerce was not unreasonable in its 
decision not to collapse the data even though there was a risk of 
price or production manipulation by the affiliated French and Italian 
companies. See 19 CFR § 351.401(f) (two or more affiliated produc- 
ers shall be treated as one entity “where those producers have pro- 
duction facilities for similar or identical products that would not re- 
quire substantial retooling of either facility in order to restructure 
manufacturing priorities and... there is a significant potential for 
the manipulation of price or production”). 
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B. Commerce’s Determination that Bedini Was Allowed to Re- 
port Certain Sales and Transaction Expenses as Allocated 
Averages Is Supported by Substantial Evidence and in Ac- 
cordance with Law 


Plaintiffs allege that Commerce allowed Bedini to report certain 
sales and transaction expenses as allocated averages rather than 
providing data on a transaction-specific basis. Commerce is directed 
to find that expense allocation is reasonable when (1) the respondent 
demonstrates to Commerce’s satisfaction that transaction-specific 
calculations were not feasible under the circumstances; and (2) Com- 
merce determines that the allocation methodologies were not inaccu- 
rate or distortive. 19 C.F.R. §§ 351.401(g)(2), (3). 

In light of the facts in this case, Commerce reasonably agreed with 
Bedini that it was not feasible to report transaction-specific calcula- 
tions. First, Commerce found it too burdensome for Bedini to compile 
data on a per-transaction basis because Bedini had two fewer weeks 
to compile data than the other respondents. Second, Bedini was op- 
erating on a different computer system that prevented it from re- 
porting data on a per-transaction basis without considerable expense 
in money and time. Therefore, Commerce was reasonable in finding 
that section 351.401(g)(2) was satisfied. 

Commerce reasonably found that the second element of the regu- 
lations (section 351.401(g)(3)), requiring a determination that the al- 
location methodologies were not inaccurate or distortive, was satis- 
fied. Commerce sampled several individual transactions and found 
that Bedini’s estimates were not distortive, and concluded that 
Bedini’s allocation method was appropriate. To counter this conclu- 
sion, plaintiffs present examples of individual transaction expenses 
that differed greatly from the averages Commerce allowed Bedini to 
use in calculating normal value. Plaintiffs do not present evidence to 
show that the method Bedini used was inappropriate; rather, they 
point to certain instances where individual transactions are very dif- 
ferent from the average. For example, plaintiffs point to one transac- 
tion where the packing expense per kilogram for an order was 
roughly 95 times the average packing expense per kilogram. How- 
ever, as both Bedini and Commerce point out, the packing expense 
per kilogram for the individual transaction involved the sale of one 
kilogram of stainless steel bar, so that the marginal costs for packing 
were at an extremely high value. Plaintiffs erroneously rely on aber- 
rations that appear in any data set rather than pointing out any 
flaws in Bedini’s method. Therefore, Commerce reasonably found 
that Bedini’s allocation method was neither inaccurate nor distor- 
tive. Commerce’s determination that the expense allocation was rea- 
sonable is thus supported by substantial evidence and in accordance 
with law. 
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C. Commerce’s Determination that Imputed Interest Expenses 
Are Indirect Inventory Carrying Costs Seeks No Meaning- 
ful Relief and Is Therefore Moot 


Commerce determined that the imputed interest expenses associ- 
ated with Valbruna’s consignment sales were indirect inventory car- 
rying costs and not direct selling expenses. Whether the expenses 
were indirect or direct depends upon the consignment merchandise’s 
date of shipment. Commerce determined that the date of shipment 
was the date that the merchandise was removed from the consign- 
ee’s inventory, reasoning that Valbruna maintained the risks and re- 
wards of ownership during that period, even though the inventory 
was stored at the consignee’s place of business. Plaintiffs argue that 
the date of shipment should have been the date that the merchan- 
dise left Valbruna’s factory to go to the consignee. If plaintiffs are 
correct, then the expenses incurred by Valbruna while the merchan- 
dise was stored in the consignee’s place of business were direct sell- 
ing expenses rather than indirect inventory carrying costs. 

As Commerce correctly points out, it is unclear what relief plain- 
tiffs are seeking in this claim. Commerce already took into account 
the imputed interest expenses when it calculated the constructed ex- 
port price (“CEP”). 19 U.S.C. § 1677a(b). Double-counting adjust- 
ments is prohibited by Commerce’s own regulation. 19 C.F.R. 
§ 351.401(b)(2). Perhaps plaintiffs are asking Commerce to adjust 
the normal value (“NV”) upward to account for circumstances-of-sale 
adjustments, which include direct expenses. If plaintiffs are asking 
Commerce to adjust NV for the imputed interest expense as a direct 
selling expense, they are asking the impossible. In this case, adjust- 
ing NV for the imputed interest expense would amount to double- 
counting that expense. A circumstances-of-sale adjustment cannot be 
made to the NV because any difference in the circumstances cannot 
be due to an expense that has already been accounted for in the CEP. 
Under either suggested adjustment, plaintiffs are proposing double- 
or triple-counting of the imputed interest expense. The double- 
counting would result in a higher dumping margin because the ex- 
pense would be counted twice, increasing the NV and decreasing the 
CEP. 

Thus, it is irrelevant to the result of the Final Determination 
whether the imputed interest expenses are direct selling expenses or 
indirect inventory carrying costs. Because plaintiffs are not seeking 
any meaningful relief, the appeal on this issue is moot. Therefore, 
without directly approving or disapproving of Commerce's categori- 
zation of imputed interest expense, the Court upholds Commerce’s 
determination on this issue.’ 


1 Although the issue of whether the imputed interest expenses are indirect or direct is 
moot because the result is the same, it is worth noting that Commerce’s determination is 
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D. Commerce did not Err by Treating Valbruna’s Home- 
Market Sales Through Different Channels as the Same 
Level of Trade 


Plaintiffs appeal Commerce’s determination to treat home-market 
sales through different channels as the same level of trade. Under 19 
U.S.C. § 1677b(a)(1)(B)G), Commerce must calculate the normal 
value “to the extent practicable, at the same level of trade as the ex- 
port price or constructed export price[.]” Accordingly, “sales are made 
at different levels of trade if they are made at different marketing 
stages (or their equivalent). Substantial differences in selling activi- 
ties are a necessary, but not sufficient, condition for determining 
that there is a difference in the stage of marketing.” 19 C.F.R. 
§ 351.412(c)(2). If Commerce finds that there are two levels of trade, 
then there will be a level of trade adjustment at some level deter- 
mined by Commerce. 

Valbruna sold its merchandise in Italy through service centers and 
factories. Plaintiffs argue that if Commerce had relied upon the em- 
pirical data, rather than the self-serving assertions of Valbruna, 
Commerce would have concluded that there were two levels of trade 
in the home market. Plaintiffs produced, both before Commerce and 
on appeal, empirical evidence demonstrating the different levels of 
various selling activities between the factories and the service cen- 
ters. 

Commerce argues that it appropriately found there to be one level 
of trade in the home market after analyzing various categories of 
selling activities: sales process and marketing support, freight and 
delivery, inventory and warehousing, and quality assurance/ 
warranty services. While Commerce noted differences in the inven- 
tory and warehousing activities between the channels of distribu- 
tion, Commerce determined that the sales process, freight and 
delivery services, and quality assurance/warranty services activities 
were similar between the channels of distribution. Commerce then 
looked at factors beyond the selling services and found that the sales 
did not depend on the channel of distribution. Rather, the differences 
in sales were due to the geographic location of the customer. The cus- 
tomers tended to purchase from the supplier that was closest in dis- 
tance, rather than purchasing products based on the channel of dis- 
tribution. Commerce concluded that the two channels of distribution 
represented the same marketing stages. 

Commerce considered the differences in selling activities between 
the channels of distribution to determine whether there were two 


supported by substantial evidence. The facts were uncontested that Valbruna bore the risk 
of ownership of the merchandise in consignment inventory by retaining title to the mer- 
chandise. Therefore, Commerce’s determination that the date of shipment was not until the 
merchandise was used by the customer and was no longer in consignment inventory was in 
accordance with law. 
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levels of trade in the home market, as required by regulation. See 19 
C.F.R. § 351.412(c)(2). Commerce also considered further empirical 
and narrative evidence, such as the geographic relationships be- 
tween the customers and the service centers and factories, in its de- 
termination. Based upon the foregoing, Commerce’s determination 
that there is one level of trade in the home market is supported by 
substantial evidence and is in accordance with law. 


E. Commerce did not Err by Zeroing the Negative Dumping 
Margins 


To calculate the weighted-average dumping margins, Commerce 
compared the normal value and export value of the stainless steel 
rod exported by Valbruna. When the normal value exceeded the ex- 
port value, there was a positive dumping margin. When the export 
value exceeded the normal value, instead of retaining the resultant 
negative dumping margin, Commerce assigned a value of “zero” to 
the dumping margin. This practice is referred to as “zeroing” and has 
been challenged before in federal court. By zeroing the dumping 
margin, what Valbruna contends would have been a negative dump- 
ing margin became the positive 2.5 percent dumping margin. 
Valbruna contends that Commerce erred in zeroing the negative 
dumping margins for three reasons: (1) because zeroing violates the 
Uruguay Round Agreements Act’s requirement of a “fair comparison” 
of weighted averages; (2) because zeroing violates the World Trade 
Organization Appellate Body’s determination in European Commu- 
nities — Antidumping Duties on Imports of Cotton-Type Bed Linen 
from India, WT/DS141/AB/R (Mar. 1, 2001) (“Bed Linen”); and (3) be- 
cause zeroing is unreasonable. 


1. Commerce’s determination to zero the negative dumping 
margins does not violate the Uruguay Round Agree- 
ments Act 


Prior to the Uruguay Round Agreements Act (the “URAA”), 19 
U.S.C. § 1677b(a) was silent on the issue of how to compare home 
market and United States prices. The 1994 passage of the URAA 
amended the statute to require that “a fair comparison shall be 
made between the export price or constructed export price and nor- 
mal value.” 19 U.S.C. § 1677b(a). According to the statute, a fair 
comparison is made “(i) by comparing the weighted average of the 
normal values to the weighted average of the export prices (and con- 
structed export prices) for comparable merchandise, or (ii) by com- 
paring the normal values of individual transactions to the export 
prices (or constructed export prices) of individual transactions for 
comparable merchandise.” 19 U.S.C. § 1677f—-1(d)(1)(A). Although 
prior caselaw has permitted Commerce to zero negative dumping 
margins, Valbruna argues that under these amendments a “fair com- 
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parison” plainly forbids zeroing as both unfair and because the re- 
sulting statistic is not a “weighted average.” 

Valbruna fails to draw the relevant line between the “fair compari- 
son” language of 19 U.S.C. § 1677b(a) and the adjustments to nor- 
mal value. “Fair comparison” refers to adjustments made to normal 
value to “adjust for differences between sales that affect price com- 
parability|,]” and is not a separate requirement. Statement of Ad- 
ministrative Action, Pub. L. No. 103-465, 1995 U.S.C.C.A.N. 3773, 
4161. The controlling statute is 19 U.S.C. § 1677(35)(B), which di- 
rects Commerce to calculate the weighted average dumping margin 
by considering “the percentage determined by dividing the aggregate 
dumping margins determined for a specific exporter or producer by 
the aggregate export prices and constructed export prices of such ex- 
porter or producer.” The dumping margin is “the amount by which 
the normal value exceeds the export price or constructed export price 
of the subject merchandise.”* 19 U.S.C. § 1677(35)(A). As found in 
Corus Staal BV v. United States Dep't of Commerce, 27 CIT ____ , 259 
F. Supp. 2d 1253 (2003), and Corus Engineering Steels Ltd. v. United 
States, 27 CIT ____ , Slip Op. 03-110 (Aug. 27, 2003), the Court finds 
that Commerce's zeroing methodology is reasonable. 


2. Commerce is not bound by the determination of the 
WTO Appellate Body 


Jalbruna argues next that the Bed Linen decision by the WTO’s 
Appellate Body prohibits zeroing. This argument is irrelevant. Not 
only do the WTO’s own rules prevent cases from having stare decisis 
effect, but the United States was not a party to Bed Linen and there- 
fore the decision is not binding upon the United States. See also 
Corus Staal, 27 CIT at____ , 259 F. Supp. 2d at 1264 (recognizing 
that Bed Linen has no binding authority over Commerce). 


3. Commerce’s determination to zero the negative dumping 
margins is in accordance with law 


Valbruna’s final argument is that it is unreasonable for Commerce 
to zero negative dumping margins in this particular case because the 
zeroing changed the dumping margin from a negative dumping mar- 
gin to a positive dumping margin that barely exceeds the de minimis 
level. It is an unpersuasive argument that the magnitude of change 
in the dumping margin necessarily makes the method of zeroing un- 
reasonable. Commerce provided a reasonable basis for zeroing — 
namely, concerns about masked dumping. See also Corus Engineer- 
ing, 27 CIT at _____ , Slip Op. 03-110 at 29-30. The Court finds that 


2Contrary to Commerce’s assertion, § 1677(35)(A) does not require Commerce to zero 
negative dumping margins because it defines the dumping margin as the amount by which 
the normal value exceeds the export price. See Corus Staal BV v. United States Dep't of 
Commerce, 27 CIT _____ , 259 F. Supp. 2d 1253 (2003). 
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Commerce’s determination to zero the negative dumping margin was 
reasonable. Therefore, the Court sustains Commerce’s zeroing meth- 
odology as applied in this investigation. 


F. Commerce did not Err in Using Revalued Asset Amounts to 
Calcuate Valbruna’s Depreciation Expenses 


Valbruna argues that Commerce erred because it used the reval- 
ued asset amounts rather than the historic net asset values to calcu- 
late depreciation expenses for the cost of production. The statute re- 
quires that the cost of production “shall normally be calculated 
based on the records of the exporter or producer of the merchandise, 
if such records are kept in accordance with the generally accepted 
accounting principles of the exporting country . . . and reasonably re- 
flect the costs associated with the production and sale of the mer- 
chandise.” 19 U.S.C. § 1677b(f)(1)(A). 

To support its claim, Valbruna argues that Commerce should have 
used the historic net asset value because that was used by Valbruna 
in its consolidated financial statements and its cost accounting sys- 
tem, and that using the revalued asset amount was distortive and 
unreasonable. Valbruna also had an unconsolidated financial state- 
ment prepared in anticipation of a merger to obtain Italian tax ad- 
vantages. 

Commerce calculated that the depreciation expenses based on the 
revalued asset amounts because Valbruna’s revaluation of its assets 
were in accordance with Italian GAAP and also because the revalued 
asset amounts were closer to the assets’ appraised values than were 
the historic net asset values. As noted by Commerce at the adminis- 
trative level, this practice has been upheld by the Court of Interna- 
tional Trade in prior decisions. See Laclede Steel Co. v. United 
States, 18 CIT 965 (1994); Cinsa S.A. de C.V. v. United States, 21 CIT 
341, 966 F. Supp. 1230 (1997). The Court agrees with Commerce that 
the facts in the instant case are sufficiently similar to those in the 
above-cited cases. Valbruna fails to demonstrate that Commerce’s 
practice is unreasonable or that it distorts the depreciation expenses 
incurred during the period of investigation. 

Accordingly, the Court finds that Commerce’s use of revalued de- 
preciation expenses is supported by substantial evidence and other- 
wise in accordance with law. 


G. Commerce Must Clarify its Decision Not to Make an Inven- 
tory Adjustment 


In calculating Valbruna’s cost of production, Commerce disallowed 
an inventory adjustment requested by Valbruna. Although the sales 
period of investigation encompassed October 1999 through Septem- 
ber 2000, Valbruna requested that Commerce allow it to report cost 
information for calendar year 2000. Commerce granted Valbruna’s 
request. Because Valbruna’s cost accounting system calculated 
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product-specific, per-unit costs using the actual quantity of raw ma- 
terials consumed valued at future, estimated costs, Valbruna had to 
make adjustments to its cost data in its questionnaire responses. 
Valbruna did so by reporting its raw materials costs in the following 
manner: (1) it removed the forward, estimated raw materials costs; 
(2) it replaced them with the cost of actual purchases of raw materi- 
als during 2000; and (3) it proposed an inventory adjustment in or- 
der to take into account the raw materials in inventory at the begin- 
ning of the investigation period. 

Valbruna asserts that the inventory adjustment is necessary be- 
cause, when raw materials are in inventory at the beginning of the 
period of investigation and are consumed during the period of inves- 
tigation, a respondent’s cost of production must account for the value 
of the materials that are in inventory at the beginning of the period 
of investigation. For instance, Commerce stated in Certain Welded 
Stainless Steel Pipe From the Republic of Korea that “[v]aluing mate- 
rials based on [the respondent’s] purchase price during the POI does 
not take into account the cost of materials in inventory at the begin- 
ning and end of the POI. Therefore, the Department adjusted [the 
respondent’s] submitted material costs to reflect its monthly 
weighted average value of materials requisitioned from inventory 
during the POI.” 57 Fed. Reg. 53,693, 53,704 (Nov. 12, 1992). 
Valbruna contends that Commerce should have taken into account 
the cost of raw materials in inventory at the beginning of the period 
of investigation in this case, as well. 

Commerce responds that, according to the antidumping statute, 
“[closts shall normally be calculated based on the records of the ex- 
porter or producer of the merchandise, if such records are kept in ac- 
cordance with the generally accepted accounting principles of the ex- 
porting country ... and reasonably reflect the costs associated with 
the production and sale of the merchandise.” 19 U.S.C. 
§ 1677b(f)(1)(A). Because Valbruna’s financial statements were kept 
in accordance with Italian GAAP and Valbruna did not show that its 
normal inventory valuation method distorted its costs, Commerce re- 
lied upon Valbruna’s reported costs to calculate the cost of produc- 
tion. 

Commerce further argues that Valbruna was required to show “el- 
ements not present in most antidumping determinations” in order to 
merit a deviation from Commerce’s standard costing methodology. 
Thai Pineapple Canning Co. v. United States, 273 F.3d 1077, 1084 
(Fed. Cir. 2001). Here, Valbruna did not even cite Thai Pineapple, let 
alone attempt to show how the present situation is unlike most anti- 
dumping determinations. 

While Commerce alleges in its brief that its standard costing 
methodology is to calculate costs based upon purchases of materials 
made during the period of investigation, Valbruna has pointed to five 
administrative determinations in which Commerce found that it was 
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appropriate to make an inventory adjustment. See, e.g., Certain 
Welded Stainless Steel Pipe From the Republic of Korea, Fed. Reg. 
53,693, 53,704 (Nov. 12, 1992) (observing that “[vjaluing materials 
based on [the respondent’s] purchase price during the POI does not 
take into account the cost of materials in inventory at the beginning 
and end of the POI. Therefore, the Department adjusted [the respon- 
dent’s] submitted material costs to reflect its monthly weighted aver- 
age value of materials requisitioned from inventory during the 
POI.”); Furfuryl Alcohol From Thailand, 60 Fed. Reg. 22,557, 22,560 
(May 8, 1995) (stating that “we have recalculated [the] corn cob cost 
based on the weighted-average cost of corn cob inventories at the be- 
ginning of the POI, plus all purchases of the input made during the 
POI”).? Commerce failed even to mention, let alone discuss, these 
five administrative determinations in both its Issues and Decision 
Memo and its brief. Particularly in light of the Federal Circuit’s ob- 
servation in Thai Pineapple that although 19 U.S.C. § 1677b(b)(3) 
“leaves room for some discretion by Commercein determining the 
cost period, the standard methodology may not be permissible in all 
scenarios because Commerce has recognized that certain circum- 
stances warrant exceptions|,]” the Court remands this issue to Com- 
merce to clarify why it decided not to apply an inventory adjustment 
to Valbruna’s cost of production data akin to the inventory adjust- 
ments it made in the five administrative determinations cited above. 


Thai Pineapple, 273 F.3d at 1084—85. If Commerce determines, on 
remand, that it should have made an inventory adjustment to 
Valbruna’s cost of production data, then Commerce should recalcu- 
late Valbruna’s dumping margin on the basis of Valbruna’s newly- 
adjusted cost of production data. 


IV. CONCLUSION 


For the aforementioned reasons, the Court finds that all chal- 
lenged aspects of Commerce’s Final Determination are supported by 
substantial evidence and are otherwise in accordance with law, ex- 
cept for Commerce’s disallowance of an inventory adjustment. Ac- 
cordingly, the Court remands the Final Determination and instructs 
Commerce to clarify why it decided not to apply an inventory adjust- 
ment to Valbruna’s cost of production data akin to the inventory ad- 
justments it made in Certain Welded Stainless Steel Pipe From the 
Republic of Korea, Fed. Reg. 53,693 (Nov. 12, 1992); Furfuryl Alcohol 
From Thailand, 60 Fed. Reg. 22,557 (May 8, 1995); Titanium Sponge 
From Japan, 55 Fed. Reg. 42,227 (Oct. 18, 1990); Certain Preserved 
Mushrooms from Indonesia, 63 Fed. Reg. 72,268 (Dec. 31, 1998); and 


3See also Titanium Sponge From Japan, 55 Fed. Reg. 42,227 (Oct. 18, 1990); Certain 
Preserved Mushrooms from Indonesia, 63 Fed. Reg. 72,268 (Dec. 31, 1998); Certain Polyes- 
ter Staple Fiber From the Republic of Korea, 65 Fed. Reg. 16,880 (Mar. 30, 2000). 
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Certain Polyester Staple Fiber From the Republic of Korea, 65 Fed. 
Reg. 16,880 (Mar. 30, 2000). If Commerce determines that it should 
have made an inventory adjustment to Valbruna’s cost of production 
data, then Commerce should recalculate Valbruna’s dumping margin 
on the basis of Valbruna’s newly-adjusted cost of production data. All 
other aspects of the Final Determination are sustained. 

Commerce is instructed to issue its findings on remand within 90 
days of the date of the Order accompanying this Opinion. 

SO ORDERED. 


Slip Op. 03-163 


SLATER STEELS CORP., FORT WAYNE SPECIALITY ALLOYS DIVISION; 
CARPENTER TECHNOLOGY CORP., CRUCIBLE SPECIALTY METALS DI- 
VISION, CRUCIBLE MATERIALS CORP.; ELECTRALLOY CORP; AND 
UNITED STEEL WORKERS OF AMERICA, AFL-CIO/CLC, PLAINTIFFS, 
v. UNITED STATES, DEFENDANT, AND UGINE-SAVOIE IMPHY, S.A., 
DEFENDANT- INTERVENOR 


Court No. 02—00289 
[Judgment for defendant.] 
Date: December 16, 2003 


Mary T. Staley (Collier, Shannon & Scott, PLCC) for plaintiffs Slater Steels Corp., 
Fort Wayne Specialty Alloys Division; Carpenter Technology Corp., Crucible Specialty 
Metals Division; Crucible Materials Corp.; Electralloy Corp.; United States Steel 
Workers of America, AFL-CIO/CLC. 

Peter D. Keisler, Assistant Attorney General, David M. Cohen, Director, Patricia 
McCarthy, Assistant Director, Commercial Litigation Branch, Civil Division, United 
States Department of Justice (James H. Holl, III and Stephen Tosini) for defendant 
United States. 

Thomas Bernard Wilner (Shearman & Sterling) for defendant-intervenor Ugine- 
Savoie Imphy, S.A. 


GOLDBERG, Senior Judge: Plaintiffs challenge certain aspects 
of the final determination of the U.S. Department of Commerce 
(“Commerce”) in an antidumping investigation covering stainless 
steel bar from France. Notice of Final Determination of Sales at Less 
Than Fair Value; Stainless Steel Bar from France, 67 Fed. Reg. 3143 
(Jan. 23, 2002) (“Final Determination”). 

For the reasons that follow, the Court affirms the Final Determi- 
nation. The Court has jurisdiction over this matter pursuant to 28 
U.S.C. § 1581(i). 
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I. BACKGROUND 


On December 28, 2000, domestic producers Slater Steels Corp., 
Fort Wayne Specialty Alloys Division; Carpenter Technology Corp., 
Crucible Specialty Metals Division; Crucible Materials Corp.; 
Electralloy Corp.; United States Steel Workers of America, AFL-CIO/ 
CLC (collectively, “plaintiffs”) filed a petition with Commerce re- 
questing that antidumping duties be imposed on stainless steel bar 
imports from France and Italy, among other countries. Commerce 
commenced an investigation against importers from France and 
Italy on January 24, 2001. 

On January 23, 2002, Commerce issued the Final Determination 
in which it found that stainless steel bar was being sold in the 
United States at less-than-fair value. 


Il. STANDARD OF REVIEW 


The Court will sustain Commerce’s determinations unless they are 
“unsupported by substantial evidence on the record, or otherwise not 
in accordance with law.” 19 U.S.C. § 1516a(b)(1)(B). To determine 
whether Commerce’s construction of the statutes is in accordance 
with law, the Court looks to Chevron, U.S.A., Inc. v. Natural Re- 
sources Defense Council, Inc., 467 U.S. 837 (1984). Under Chevron, it 
is only if the Court concludes that “Congress either had no intent on 
the matter, or that Congress’s purpose and intent regarding the mat- 
ter is ultimately unclear,” that the Court will defer to Commerce’s 
construction under Chevron. Timex V.I., Inc. v. United States, 157 
F.3d 879, 881 (Fed. Cir. 1998). In addition, “[s]tatutory interpreta- 
tions articulated by Commerce during its antidumping proceedings 
are entitled to judicial deference under Chevron.” Pesquera Mares 
Australes Ltda. v. United States, 266 F.3d 1372, 1382 (Fed. Cir. 2001) 
(interpreting United States v. Mead, 533 U.S. 218 (2001)). Accord- 
ingly, the Court is not to substitute “its own construction of a statu- 
tory provision for a reasonable interpretation made by [Commerce].” 
IPSCO, Inc. v. United States, 965 F.2d 1056, 1061 (Fed. Cir. 1992). 


Ill. DISCUSSION 


A. Commerce did not Err in Treating Ugine and its Italian 
subsidiary as a Single Entity 


Plaintiffs argue that Commerce’s refusal to consolidate the data 
from defendant-intervenor Ugine-Savoie Imphy, S.A. (“Ugine”) and 
its Italian subsidiary Trafilerie Bedini, Srl (“Bedini”) when deter- 
mining “normal value” for calculating Ugine’s dumping margin is 
contrary to law. Plaintiffs claim that not consolidating the data 
across country lines allowed Ugine and Bedini to manipulate the re- 
sults of the antidumping investigation. Plaintiffs cite Tune Mung 
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Dev. Co. v. United States, 26 CIT , Slip Op. 02-93 (Aug. 22, 
2002) to support their position, which stated that “Commerce has a 
duty to avoid the evasion of antidumping duties.” 

Commerce and Ugine correctly argue that consolidating Ugine and 
Bedini’s data across country lines is forbidden in antidumping duty 
investigations by statute. Except for specific enumerated exceptions 
to the rule, consolidating investigations and data across country 
lines for antidumping duty investigations is prohibited. 

The dumping margin is the amount that the normal value of the 
foreign like product subject to the antidumping proceeding exceeds 
the export price of the subject merchandise. 19 U.S.C. § 1673. The 
foreign like product is restricted, under any of its definitions in 19 
U.S.C. § 1677(16), to identical or similar merchandise that is pro- 
duced in the same country as the subject merchandise. Congress re- 
inforces its restriction on combining data across country lines in its 
definition of normal value. “Normal value” is defined in 19 U.S.C. 
§ 1677b(a)(1)(B) as home market sales of the foreign like product, 
third country sales of the foreign like product, or constructed value 
of the subject merchandise. Under any of these definitions, both the 
“foreign like product” and the “subject merchandise” must be in the 
same country as the merchandise that is the subject of the investiga- 
tion. 

Congress has further defined a country in antidumping duty pro- 
ceedings to be “a foreign country, a political subdivision, dependent 
territory, or possession of a foreign country.” This definition does not 
allow for more than two foreign countries to be counted as one, espe- 
cially in the instance of antidumping duty proceedings. 19 U.S.C. 
§ 1677(3). In fact, the statute that defines “country” allows that the 
term “country” may “include an association of 2 or more foreign 
countries, political subdivisions, dependent territories, or posses- 
sions of countries into a customs union outside the United States,” 
“except for the purposes of antidumping proceedings.” Id. Congress 
intended to preclude collapsing data and conducting investigations 
across country lines in antidumping duty proceedings. Therefore, 
Commerce did not err in refusing to collapse the data of Ugine and 
Bedini across country lines. Because the statute prohibits collapsing 
the data or the proceedings, Commerce was not unreasonable in its 
decision not to collapse the data even though there was a risk of 
price or production manipulation by the affiliated French and Italian 
companies. See 19 CFR § 351.401(f) (two or more affiliated produc- 
ers shall be treated as one entity “where those producers have pro- 
duction facilities for similar or identical products that would not re- 
quire substantial retooling of either facility in order to restructure 
manufacturing priorities and... there is a significant potential for 
the manipulation of price or production”). 
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B. Commerce’s decision to accept Ugine’s revised data was 
reasonable. 


Commerce issued questionnaires to two French stainless steel bar 
producers, including Ugine. Ugine submitted its responses to ques- 
tionnaires and responses to supplemental questionnaires. After issu- 
ing its preliminary determination, which found that Ugine was sell- 
ing at less-than-fair value, Commerce conducted verification of 
Ugine’s questionnaire responses. At the start of verification, Ugine 
provided Commerce with a list of errors to its previously-submitted 
home market sales data. At verification, Commerce found that: (1) 
prior home market sales databases failed to include home market 
sales of two finish codes; (2) prior home market sales databases 
failed to report certain resales made by Ugine’s service centers; (3) 
prior home market sales databases incorrectly includes stainless 
steel bar produced in another country; and (4) prior home market 
sales databases had failed to provide the proper grade code for a 
number of the service center’s sales. Upon request by Commerce, 
Ugine submitted revised home market sales reflecting the aforemen- 
tioned corrections. Subsequently, Commerce conducted a public 
hearing, where Ugine’s revised submissions were discussed. 

Plaintiffs argue that Ugine’s revised data, submitted after the sub- 
mission deadline, was necessary for verification and constituted a 
“substantial change” to the original data provided. Commerce 
thereby acted in violation of 19 U.S.C. § 1677e(a) by not calculating 
the antidumping margin using facts available.’ Plaintiffs do not ar- 
gue for the application of adverse facts available under 19 U.S.C. 
§ 1677e(b). 

Commerce responds that its decision not to apply facts available is 
supported by substantial evidence and is otherwise in accordance 
with law. Commerce claims that Ugine acted to the best of its ability 
to comply with all of the agency’s requests for information before and 
after verification. Additionally, Commerce claims Ugine’s revisions 
were minor and verifiable, and produced usable data. Thus, Com- 
merce was within its discretion to use the data provided by Ugine. 

In order te be in accordance with law, Commerce’s actions must be 
reasonable under the terms of the relevant statute. Maui Pineapple 
Co., Ltd. v. United States, 27 CIT ___ , __ , 264 F. Supp. 2d 1244, 
1256 (Apr. 16, 2003) (internal citation omitted). In Maui Pineapple, 
the court affirmed Commerce’s acceptance of untimely information 


1 Section 1677e(a) provides that: 
[In general, Commerce may make its determinations on the basis of facts available if: 
(1) necessary information is not available on the record, or 
(2) an interested party or any other person— 
(B) fails to provide such information by the deadlines 
19 U.S.C. § 1677e(a) 
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supplied by the respondent instead of applying facts available. The 
court stated that: 


Commerce enjoys very broad, although not unlimited discretion 
with regard to the propriety of its use of facts available. Com- 
merce also has broad discretion to fashion its own rules of ad- 
ministrative procedure, including the authority to establish 
and enforce time limits concerning the submission of written 
information and data. Further, Commerce’s determination as to 
whether a respondent has complied with its request for infor- 
mation is discretionary. 27 CIT_..,___, 264 F. Supp. 2d 
1244, 1257 (internal citations omitted). 


Likewise, in the instant case, Commerce determined that Ugine 
acted to the best of its ability to comply with all of the agency’s re- 
quests for information. In addition, Commerce found that Ugine 
promptly notified Commerce of errors in its reported home market 
database, that these errors were minor, and that the revisions were 
verifiable and produced usable data. See Tung Mung Dev. Co. v. 
United States, 25 CIT ____, Slip Op. 01-83 (July 3, 2001) (finding 
that Commerce’s application of combination rates in light of the re- 
spondents’ apparent lack of cooperation was a proper exercise of its 
discretionary authority to find the appropriate measures to execute 
the antidumping laws). Section 1677(e)(a) does not require Com- 
merce to reject data submissions that are untimely, but rather pro- 
vides that timeliness may serve as a criterion that Commerce may 
consider when deciding whether to apply facts available. See 19 
U.S.C. § 1677e(a)(2)(B). The statute also allows Commerce to con- 
sider the respondent’s level of cooperation in making the determina- 
tion whether to apply facts available. See 19 U.S.C. § 1677e(a)(2)(C). 
Commerce, not the Court, is in the best position to assess these crite- 
ria and to make the appropriate determinations. Here, Commerce 
was in the best position to determine whether Ugine’s data submis- 
sions were verifiable and whether the submissions produced usable 
data. Likewise, Commerce was in the best position to assess the re- 
spondent’s level of cooperation and the effect of the respondent’s 
timeliness or lack thereof. The Court will affirm Commerce’s deter- 
mination “if it finds that a reasonable mind could extract the same 
conclusion from all of the evidence represented in the record.” 
Persico Pizzamiglio, S.A. v. United States, 18 CIT 299, 303 (1994) 
(citing Negev Phosphates, Ltd. v. United States, 12 CIT 1074, 1077, 
699 F. Supp. 938, 942 (1988)). Commerce’s determination that Ugine 
acted to the best of its ability and produced usable data is reason- 
able. Accordingly, the Court affirms Commerce’s decision to use the 
revised data submitted by Ugine instead of applying facts available. 
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IV. CONCLUSION 


For the aforementioned reasons, the Court finds that Commerce’s 
Final Determination is supported by substantial evidence and is in 
accordance with law and accordingly the Final Determination is sus- 
tained. 

Judgment will be entered accordingly. 


LL 


Slip Op. 03-165 
AMMEX, INC., PLAINTIFF, v. UNITED STATES, DEFENDANT. 
Court No. 02—00361 


MEMORANDUM DECISION AND ORDER 
Before: Judge Judith M. Barzilay 


Before the court is a Motion for Discovery from Plaintiff Ammex, 
Inc. (“Ammex”) dated March 7, 2003. Specifically, Ammex asks this 
court to grant its request for production of a number of documents 
relating to the November 21, 2001 Revocation Ruling by the Bureau 


of Customs and Border Protection (formerly United States Customs 
Service) (“Defendant” or “Customs”). In addition, Ammex asks this 
court to grant leave for it to depose the Customs official(s) respon- 
sible for the Revocation Ruling. Defendant opposes the motion. 

The factual and procedural posture of this case is outlined in this 
court’s opinion in Ammex, Inc. v. United States, Slip Op. 03-145 (Oct. 
30, 2003). A decision on Ammex’s Motion for Discovery was post- 
poned pending the disposition of Ammex, wherein the court granted 
Defendant’s Motion to Dismiss Plaintiff’s Amended Complaint and 
thereby declined to allow the case to go forward under 28 U.S.C. 
§ 1581(a). The court, however, took jurisdiction of the case under 28 
U.S.C. § 1581(i). The court also ordered the parties to submit a 
scheduling order within thirty days of the date of the Ammex opin- 
ion. Accordingly, parties filed a scheduling order with the court on 
December 4, 2003, but made the scheduled dates for submission of 
documents conditional upon a ruling on the Motion for Discovery. 

The scope of judicial review in a section 1581(i) case is statutorily 
provided. In particular, section 2640 of title 28 of the United States 
Code dictates that in any action not specified in that section (a cat- 
egory that includes section 1581(i) cases), “the Court of International 
Trade shall review the matter as provided in section 706 of title 5.” 
28 U.S.C. § 2640(e). Section 706 of title 5 provides that in making 
its determination “the court shall review the whole record or those 
parts of it cited by a party... .” This mandate has been interpreted 
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by the courts to mean that, except in very limited circumstances, the 
reviewing court shall not develop its own record of the case, but 
must instead rely on the record developed before the agency. See 
Camp v. Pitts, 411 U.S. 138, 142 (1973); Bar MK Ranches v. Yuetter, 
994 F.2d 735, 739 (10th Cir. 1993); Public Power Council v. Johnson, 
674 F.2d 791, 793-94 (9th Cir. 1982); Amfac Resorts v. United States, 
143 F. Supp. 2d 7, 11 (D.C. 2001). As can be gathered from the afore- 
mentioned cases, policy reasons behind such a mandate are to pre- 
vent the court from substituting its judgment for that of the agency 
and also to prevent the agency from advancing post hoc rationaliza- 
tions of its initial determination. Because a motion for discovery is 
essentially a motion to supplement the administrative record, the 
granting of such motions is rare in section 1581(i) cases. 

Here, this court must decide whether Plaintiff has made a suffi- 
cient showing that its case fits into one of the narrow exceptions per- 
mitting discovery. See Amfac Resorts, 143 F. Supp. 2d at 12 (requir- 
ing a “strong,” “substantial,” or “prima facie” showing). In other 
words, the issue is whether Plaintiff has made sufficient showing 
that the administrative record in the case is incomplete so as to frus- 
trate judicial review or that explanation or clarification is needed re- 
garding technical terms in the record. See Pl.’s Mot. for Discovery at 
2 (citing Ammex, Inc. v. United States, 23 CIT 549, 556-57, 62 F. 
Supp. 2d 1148, 1156-57 (1999)). Here, Plaintiff has failed to make 
any showing that the record is incomplete so as to frustrate a mean- 
ingful review or that an explanation or clarification is needed on any 
technical terms, interpretation of which is sought by the parties. 

The substantive dispute in this case centers on the respective 
meanings of the terms “assessment” or “imposition” as they relate to 
federal taxes, and Customs’ interpretation of these terms. In particu- 
lar, Plaintiff alleges that, if there were no federal taxes “assessed” on 
Plaintiff's merchandise, such merchandise would qualify as duty- 
free under 19 U.S.C. § 1555(b)(8)(E). Plaintiff further alleges that 
Customs’ Revocation Ruling is based on faulty reasoning in that 
Customs made no determination regarding whether Plaintiff’s mer- 
chandise was “assessed” any federal tax, and instead based its deci- 
sion to revoke Plaintiff’s duty-free status on an Internal Revenue 
Service (“IRS”) letter, which informed Customs that taxes would be 
“imposed” on Plaintiff’s merchandise pursuant to section 4081 of the 
Internal Revenue Code, 26 U.S.C. § 4081. To that end, Plaintiff ar- 
gues that the court should require further explanation from Customs 
about how the agency reached its decision regarding the refusal to 
allow entry of Plaintiff’s merchandise into a Class 9 bonded ware- 
house. 

The court disagrees. First, information relating to whether any 
federal taxes were assessed on Ammex’s merchandise or whether 
Ammex “paid” any tax on its merchandise is presumably within 
Plaintiff’s knowledge, and discovery is accordingly not necessary to 
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answer these questions. Plaintiff may simply provide the court in 
subsequent briefing with any facts relevant to the case. Second, at 
this point in the proceeding the court needs no further explanation 
from Customs regarding its decision-making process. The record in 
the case indicates that Customs based its decision to revoke the 
duty-free status of the merchandise solely on the IRS letter and did 
not seek to ascertain whether Plaintiff's merchandise was assessed 
any taxes. In fact, Customs specifically stated that “[rlevocation of 
the ruling does not prevent Ammex from showing that no tax was as- 
sessed and therefore, it would not be covered by the revocation.” No- 
tice of Revocation of Ruling Letter, A.R. Doc. No. 22 at 3. Third, un- 
derlying legal questions in the case are not so complex as to require 
further clarification of any terms implicated. “Assessment” and “im- 
position” are terms, the definition of which are readily available in 
any dictionary or other source, as well as the statutes themselves, 
should the court require. Fourth, any internal agency memorandum 
is ordinarily privileged and accordingly falls outside the scope of dis- 
covery. See Amfac Resorts, 143 F. Supp. 2d at 13. Fifth, generally 
“there must be a strong showing of bad faith or improper behavior 
before the court may inquire into the thought processes of adminis- 
trative decisionmakers.” Public Power, 674 F.2d at 795 (citing Citi- 
zens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402 (1971)). 
Here, where bad faith on the part of government officials is not even 
alleged, depositions of Customs officials are accordingly not war- 
ranted. Finally, a “court assumes [that] the agency properly desig- 
nated the [a]dministrative [rjecord absent clear evidence to the con- 
trary.” Bar MK Ranches, 994 F.2d at 740 (citation omitted). As 
Plaintiff here failed to overcome this “presumption of administrative 
regularity,” id., the court will not allow the discovery requested by 
Plaintiff. That is, the agency need not supplement the record with 
further memoranda or documents beyond what is contained in the 
administrative record, whether such memoranda are internal or re- 
late to the communications between the IRS and Customs. The 
court, however, reserves the option to remand to the agency for fur- 
ther explanation or information after the briefing on substantive is- 
sues is complete and after such issues are thereby fine-tuned and 
prepared for final review. For all the foregoing reasons, it is hereby 

ORDERED that Plaintiff’s Motion for Discovery is denied; it is fur- 
ther 

ORDERED that parties confer and resubmit to this court a sched- 
uling order within ten (10) days of this order; and it is further 

ORDERED that such scheduling order will be in conformance with 
this Court’s rules and this chambers’ guidelines outlined on the 
Court’s webpage. 
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Slip Op. 03-166 


FORMER EMPLOYEES OF MOTOROLA, INC. PLAINTIFFS, v. THE UNITED 
STATES DEPARTMENT OF LABOR DEFENDANT. 


Court No. 02—00820 


(Plaintiffs brought this action challenging the Department of Labor’s decision de- 
nying the former employees of Motorola, Inc.’s Arlington Heights, IL facility certifica- 
tion for Trade Adjustment Assistance benefits. The Department of Labor moved to dis- 
miss this action on the ground that it was filed 21 days after the 60 day period 
provided by 19 U.S.C. § 2395(a) and 28 U.S.C. § 2636(d) to bring such an action had 
expired. HELD: As Plaintiffs’ suit was untimely and Plaintiffs have not demonstrated 
a basis for equitable tolling of the statute of limitations, the Department of Labor’s 
Motion to Dismiss is granted.] 


Decided: December 17, 2003 


Sonnenberg & Anderson (Paul S. Anderson and M. Jason Cunningham) for plain- 
tiffs. 

Peter D. Keisler, Assistant Attorney General, David M. Cohen, Director, Patricia M. 
McCarthy, Assistant Director, Commercial Litigation Branch, Civil Division, U.S. De- 
partment of Justice (John H. Williamson), and Employment and Training Legal Ser- 
vices Division, Office of the Solicitor, U.S. Department of Labor (Jayant Reddy), of 
counsel, for defendant. 


OPINION 
Before: MUSGRAVE, JUDGE 


Plaintiffs, former employees of Motorola Inc.’s Global Telecommu- 
nications Solution Sector, Engineering Computing Level 2 Group lo- 
cated in Arlington Heights, Illinois, brought this action on December 
30, 2002 seeking judicial review of the negative determination by 
Defendant, the United States Department of Labor (“Labor”), re- 
garding their eligibility for trade adjustment assistance benefits. 
Presently before the Court is a motion by Labor to dismiss this ac- 
tion for lack of jurisdiction on the ground that Plaintiffs filed their 
summons and complaint with the Court outside the 60 day time 
limit prescribed by 19 U.S.C. § 2395(a) and 28 U.S.C. § 2636(d). For 
the reasons which follow, Labor’s motion is granted. 


Background 


Plaintiffs, acting pro se,’ submitted a petition for trade adjustment 
assistance to Labor via certified mail on December 14, 2001. On 
March 7, 2002 Plaintiff’s were notified via a form letter that they 
were denied eligibility for trade adjustment assistance because they 
failed to meet one of the eligibility requirements. Attached to the 


1 Present counsel for Plaintiffs was appointed by the Court on March 4, 2003. 
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form letter was a copy of Labor’s negative determination dated De- 
cember 12, 2001, which was based on an investigation of an earlier 
petition submitted by engineering and administrative employees of 
Motorola’s Arlington Heights, Illinois facility. 

On May 2, 2002 Labor approved a petition for trade adjustment 
assistance submitted by former employees of Motorola’s Global Tele- 
communications Solution Sector and Commercial, Government, In- 
dustrial Solutions Sector in Schaumburg, Illinois. Plaintiffs subse- 
quently contacted a trade adjustment assistance representative with 
the Illinois Department of Employment Security (“IDES”), who ad- 
vised them to petition Labor to amend the certification for the 
Schaumburg facility to include the Arlington Heights facility. On 
June 25, 2002 Plaintiffs submitted a formal request for such an 
amendment. Labor treated this request for amendment as a request 
for reconsideration of another negative determination of the Arling- 
ton Heights employees eligibility for trade adjustment assistance 
dated June 27, 2002. In a decision dated October 1, 2002 Labor once 
again determined that Plaintiffs were ineligible for trade adjustment 
assistance. The cover letter to this decision, dated October 2, 2002, 
stated that “interested parties have 60 days from the date this deci- 
sion is published in the Federal Register to file for judicial review.” 
The decision was published in the Federal Register on October 10, 
2002, and the 60 day period during which Plaintiffs were permitted 
to file an action in this Court ended December 9, 2002. Plaintiffs’ let- 
ter, constituting their summons and complaint, was filed with the 
Court on December 30, 2002. 


Discussion 


Plaintiffs acknowledge that they commenced this action after the 
60 day period had expired, but argue that the doctrine of equitable 
tolling should apply in this case since they exercised “the requisite 
due diligence in pursuing their claim.” Mem. in Supp. of Pl.s’ Opp’n 
to Def.’s Mot. to Dismiss (“Pl.’s Br.”) at 6. In Former Empl. of 
Siemens Info. Comm. Networks, Inc. v. Herman, 24 CIT 1201, 120 F. 
Supp. 2d 1107 (2000) the court explained: 


Equitable tolling is generally limited to situations where a 
claimant has actively pursued judicial relief by filing a defec- 
tive pleading within the statutory time period, or where a 
claimant has been “induced or tricked by his adversary’s mis- 
conduct into allowing the filing deadline to pass.” Equitable 
tolling is not available where the plaintiff failed to exercise due 
diligence. Whether a plaintiff has acted with due diligence is a 
fact-specific inquiry, guided by reference to the hypothetical 
reasonable person. 


24 CIT at 1208, 120 F. Supp. 2d at 1114 (citations omitted). 
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In support of their argument, Plaintiffs note that when they were 
preparing their petitions for trade adjustment assistance they 
sought guidance from other workers who had experience filing such 
petitions. After filing their petition, Plaintiffs’ pro se representative 
avers that he regularly checked the status of their petition on La- 
bor’s website and contacted a representative with IDES for further 
assistance. Moreover Plaintiffs allege that they were confused by the 
March 7, 2002 denial of their eligibility for trade adjustment assis- 
tance since the determination attached to the letter denying their 
eligibility pertained to an earlier petition filed by other former em- 
ployees at the Arlington Heights facility. Plaintiffs’ representative 
once again contacted a representative with IDES and at that per- 
son’s recommendation filed a petition for Labor to amend the certifi- 
cation for the Schaumburg facility to include the Arlington Heights 
facility. Finally, when Plaintiffs’ received the denial of their petition 
to amend the certification, they allege that they were further con- 
fused by the fact that this was treated as a request for administra- 
tive reconsideration of a different decision than the one attached to 
the denial of eligibility they received on March 7. Plaintiffs state 
that their representative “had little or no idea what Labor had actu- 
ally received from him, what they had actually decided, and when he 
was expected to file a petition with this court based on the inconsis- 
tent notices from Labor.” Pl.s’ Br. at 8. 

Although it is clear from the facts that Labor made an already 
complicated process even harder for Plaintiffs, despite its “obliga- 
tlion] to conduct its investigations with the utmost regard for the in- 
terests of the petitioning workers,” Stidham v. U.S. Dep't of Labor, 
11 CIT 548, 551, 669 F. Supp. 432, 435 (1987), there is no evidence 
that Labor’s actions prevented Plaintiffs from filing their summons 
and complaint within the 60 day period. The cover letter dated Octo- 
ber 2, 2002, which accompanied the Notice of Negative Determina- 
tion Regarding Application for Reconsideration, plainly stated that 
the Notice would be published in the Federal Register and that in- 
terested parties would have 60 days from the date of publication to 
file with this court for judicial review. Plaintiffs’ pro se representa- 
tive “contacted the Court of International Trade in late October 2002 
regarding his options for judicial review.” Pl.s’ Br. at 3. Although 
Plaintiffs’ representative was unable to access forms the Office of the 
Clerk of the Court sent to him electronically, printed forms were sub- 
sequently sent to him via the U.S. Postal Service and Plaintiffs do 
not allege that this delay caused them to miss the filing deadline. 
Plaintiffs assert that their representative was unaware that the 
documents would be deemed filed when they were received unless 
they were sent via certified mail. Nevertheless, the documents were 
mailed eight days after the 60 day period expired. Thus, the Court 
concludes that while Plaintiffs may have been reasonably diligent in 
pursuing their claim for trade adjustment assistance prior to Octo- 
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ber 2002, the fact that they did not file their summons and com- 
plaint by the December 9, 2002 deadline was at best an instance of 
simple neglect, which does not provide grounds for equitable tolling. 
See Bonneville Assoc. Ltd. v. Barram, 165 F.3d 1360, 1365 (Fed. Cir. 
1999) (“[Tlhe principals of equitable tolling . . . do not extend to what 
is at best a garden variety claim of excusable neglect.” (quoting Irwin 
v. Dep't of Veterans Affairs, 498 U.S. 89, 96 (1990))) . 

Plaintiffs also argue that Labor never “properly considered [their] 
petition of December 12, 2001” and thus “substantial justice requires 
that they be allowed to proceed before this court and plead their case 
on the merits, or alternatively that the matter be remanded to Labor 
for further review.” Pl.s’ Br. at 11. While the degree of consideration 
Labor afforded Plaintiffs’ petition is uncertain, the October 2, 2002 
cover letter clearly notified Plaintiffs that they had 60 days to seek 
redress in this court. Because Plaintiffs did not satisfy this jurisdic- 
tional requirement, the substantive merits of their claim are not 
properly before the Court for review. 


Conclusion 


For the foregoing reasons, Labor’s Motion to Dismiss is granted. 


(IEE 
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OPINION 
RESTANI, Chief Judge: 


This matter is before the court following remand in Dupont Teijin 
Films USA, LP v. United States, 273 F. Supp. 2d 1347 (Ct. Int'l Trade 
2003) (“Dupont Teijin I’). In its Final Results of Redetermination 
Pursuant to Court Remand {hereinafter Remand Determination], the 
Department of Commerce (“Commerce” or “the Department”) deter- 
mined to include Defendant-Intervenor Polyplex Corporation Lim- 
ited (“Polyplex”) in the antidumping duty order on polyethylene 
terephthalate film, sheet, and strip (“PET film”) from India because 
its weighted-average dumping margin was greater than de minimis. 
Polyplex and Dupont Teijin Films USA, LP, Mitsubishi Polyester 
Film of America, LLC, and Toray Plastics (America), Inc. (“Plain- 
tiffs”), domestic producers of PET film and petitioners in the under- 
lying investigation, now raise various challenges to the Remand De- 
termination. Polyplex has also filed a motion to supplement the 
record and to amend its memorandum of law in this matter in light 
of Commerce’s recent request for comments on Section 201 duties. 


Jurisdiction & Standard of Review 


The court has jurisdiction pursuant to 28 U.S.C. § 1581(c) (2000). 


The court will uphold Commerce’s determination in an antidumping 
duty investigation unless it is “unsupported by substantial evidence 
on the record, or otherwise not in accordance with law.” 19 U.S.C. 
§ 1516a(b)(1)(B)(1) (2000). 


Factual & Procedural Background 


In Dupont Teijin I, the court reviewed Commerce’s final determi- 
nation in the antidumping duty investigation, which found that PET 
film from India is being sold, or is likely to be sold, in the United 
States at less than fair value (““LTFV”). 273 F. Supp. 2d at 1350; see 
Polyethylene Terephthalate Film, Sheet, and Strip From India, 67 
Fed. Reg. 34,899 (Dep’t Commerce May 16, 2002) [hereinafter Final 
Determination]. Commerce calculated Polyplex’s weighted-average 
dumping margin at 10.34 percent, but the Department “adjusted the 
antidumping duty cash deposits for the export subsidies found in the 
companion countervailing investigation rather than adjusting net 
US. price.” Final Determ., 67 Fed. Reg. at 34,900-01 & n.2 (citation 
omitted). Based on its zero cash deposit rate, Commerce excluded 
Polyplex from its affirmative dumping determination on PET film 
from India and the resulting antidumping duty order. Jd. at 34,901; 
Notice of Amended Final Determination of Sales at Less Than Fair 
Value [hereinafter Amended Final Determination]. 

In reviewing this action, the court held that Commerce’s Final De- 
termination was not in accordance with law, because an exporter 
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with a dumping margin greater than two percent must be included 
in an affirmative final determination of sales at LTFV regardless of 
its cash deposit rate. Dupont Teijin I, 273 F. Supp. 2d at 1352. The 
court remanded the case to Commerce with instructions that its ex- 
clusion of Polyplex could only be based on a de minimis dumping 
margin as a result of adjustments to Polyplex’s U.S. price pursuant 
to 19 U.S.C. § 1677a(c)(1)(C) (2000). See id. & n.11. The court noted 
that the real issue here is whether Commerce could reasonably in- 
terpret the statute, which requires Commerce to increase Polyplex’s 
export price by “the amount of any countervailing duty imposed on 
the subject merchandise . . . to offset an export subsidy,” to apply in 
situations like the present where countervailable export subsidies 
are found in a companion countervailing duty investigation, but 
where duties have not yet been assessed after an administrative re- 
view.’ Id. n.11 (quoting 19 U.S.C. § 1677a(c)(1)(C) (emphasis 
added)). Because the Department failed to make any adjustments to 
Polyplex’s U.S. price in the Final Determination, but rather based its 
exclusion of Polyplex on its zero cash deposit rate despite a dumping 
margin above de minimis levels, the court ordered Commerce to “cal- 
culate Polyplex’s dumping margin after making the adjustments to 
export price required by 19 U.S.C. § 1677a and Commerce’s reason- 
able interpretations thereof.” Jd. at 1352. The court instructed that, 
“lilf Commerce continues to calculate a dumping margin of 10.34 
percent for Polyplex, Polyplex must be subject to the antidumping 
duty order, whether or not it is given a cash deposit rate of zero be- 
cause of expected offsetting countervailing duties.” Id. at 1352-53. 

In its Remand Determination, after providing notice and an oppor- 
tunity for comment, Commerce set forth its interpretation of the dis- 
puted phrase “countervailing duty imposed” in the context of com- 
panion antidumping and countervailing duty investigations. 
Although the Department normally interprets the term “imposed” to 
require an adjustment to export price only following the actual as- 
sessment of countervailing duties following an administrative re- 
view, in parallel antidumping and countervailing duty investiga- 
tions, “Commerce considers countervailing duties to be imposed 
upon the issuance of a countervailing duty order.” Remand Determ. 
at 3-4. Such an order “directs customs officers to assess a 
countervailing duty.” Id. at 7 (quoting 19 U.S.C. § 1671e(a)). Com- 


1The court explained the basic economic theory behind the adjustments mandated by 
§ 1677a(c)(1)(C) in Dupont Teijin I, 273 F. Supp. 2d at 1349 n.4. Essentially, this provision 
presumes that export subsidies contribute to the lower-priced sales of subject merchandise 
in the U.S. market. Final Determ., 67 Fed. Reg. at 34,900—01. In this case, the countervail- 
ing duty investigation resulted in a margin of 18.66 percent for Polyplex, which is greater 
than its 10.34 percent dumping margin. Jd. at 34,901. Thus, the issue in Dupont Teijin I 
was whether Commerce's exclusion of Polyplex based on its extension of § 1677a(c)(1)(C)’s 
basic economic theory to the calculation of antidumping duty cash deposits, without adjust- 
ing the producer/exporter’s U.S. price, was appropriate. 
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merce explains that, if a countervailing duty order has not issued 
prior to its final determination in an antidumping duty investiga- 
tion, Commerce will adjust the producer’s cash deposits on future 
entries “to prevent assessment of both antidumping and countervail- 
ing duties to compensate for the same cause of unfairly priced im- 
ports.” Id. at 8. 

In applying its statutory interpretation to the facts of this case, 
Commerce explained that, because Polyplex’s exports were not sub- 
ject to a countervailing duty order at the time Commerce issued its 
Final Determination, countervailing duties had not been “imposed” 
on the subject merchandise, and, therefore, an increase in Polyplex’s 
U.S. price was not permitted. Jd. at 4. Accordingly, Commerce deter- 
mined to include Polyplex in the antidumping duty order, but chose 
to account for the countervailable export subsidies in its cash deposit 
instructions to customs officials in order to prevent the double as- 
sessment of duties. See id. at 8. This action followed. 


Discussion 


The parties raise several challenges to the Department’s Remand 
Determination. While Plaintiffs support Commerce’s decision to in- 
clude Polyplex in the antidumping duty order, they claim that the 
Department’s new interpretation of § 1677a(c)(1)(C) is inconsistent 
with the plain language of the statute and the court’s decision in 
Serampore Industries v. United States, 11 CIT 866, 871-73, 675 F. 
Supp. 1354, 1359-60 (1987), which upheld as “sufficiently reason- 
able” Commerce’s interpretation of “imposed” to include countervail- 
ing duties only when they are “actually imposed” or “assessed.”” 
Plaintiffs argue, however, that the court should affirm the Remand 
Determination without reviewing the Department’s new statutory 
interpretation because, in Plaintiffs’ view, Commerce did not apply it 
in calculating Polyplex’s dumping margin. In response to Plaintiffs’ 
claims, both Polyplex and Commerce argue that Commerce’s inter- 
pretation of the statute is ripe for review and not precluded by 
Serampore. 

Nevertheless, Polyplex claims that the Department’s new inter- 
pretation of § 1677a(c)(1)(C) is not in accordance with the court’s re- 


2 Plaintiffs also challenge the Department’s refusal to conduct an administrative review 
of Polyplex’s sales that were erroneously excluded from the July 1, 2002 antidumping duty 
order. Because Commerce’s Remand Determination will apply retroactively to include 
Polyplex in the original order, Plaintiffs argue that their request for an administrative re- 
view on July 31, 2003, was timely and should have been granted. See 19 C.FR. 
§ 351.213(b)(1) (2003) (providing that interested parties may request an administrative re- 
view of individual exporters or producers covered by an antidumping duty order each year 
during the anniversary month of the order’s publication). The court is without jurisdiction 
to hear this claim, because the Department’s decision not to conduct an administrative re- 
view is not one of the determinations under review in this action. 
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mand order® and is unreasonable in light of the statute’s underlying 
purpose.* Polyplex offers what it argues is a betier interpretation of 
the statute that is consistent with both the legislative purpose and 
the U.S.’s international obligations.° In the alternative, Polyplex ar- 
gues that, even if the court upholds the Department’s interpretation 
of the statute, an adjustment to its dumping margin was required 
here because the countervailing duty order was issued on the same 
day as the amended final dumping determination.® 

In reviewing Plaintiffs’ claims, the court finds that the Depart- 
ment’s new interpretation is ripe for review because Commerce did 


3 Polyplex urges that Commerce has not followed the instructions of the court in Dupont 
Teijin I in refusing to adjust Polyplex’s U.S. price. The court rejects Polyplex’s suggestion 
that the court in Dupont Teijin I “had a reasonable expectation that Commerce [would] reit- 
erate the interpretation it had carefully explained in its Additional Brief.” Polyplex Br. at 8. 
To the contrary, the court stated that, on remand, Commerce was free to set forth a new 
interpretation of the statute, after providing notice and an opportunity to comment to the 
parties, so long as the interpretation is reasonable in light of the statute’s express terms. 
Dupont Teijin I, 273 F. Supp. 2d at 1352 & n.11; see infra n.7 (rejecting the notion that the 
Department is bound by previous interpretations of the statute as set forth in prior anti- 
dumping duty determinations and previous briefs to the court in this action). 


4On September 5, 2003, Polyplex filed a motion to supplement the record and amend its 
memorandum of law in objection to the Remand Determination in light of Commerce’s unre- 
lated request for comments on the treatment of Section 201 duties and countervailing du- 
ties in antidumping proceedings. See Treatment of Section 201 Duties and Countervailing 
Duties, 68 Fed. Reg. 53,104 (Dep’t Commerce Sept. 9, 2003). The motion is denied. Polyplex 
has failed to justify the court’s consideration of matters outside the administrative record 
on incompleteness or any other ground. See Filli De Cecco di Filippo Fara San Marino 
S.p.A. v. United States, 21 CIT 1124, 1126, 980 F. Supp. 485, 487 (1997) (“A court will only 
consider matters outside of the administrative record when there has been a ‘strong show- 
ing of bad faith or improper behavior on the part of the officials who made the determina- 
tion’ or when a party demonstrates that there is a ‘reasonable basis to believe the adminis- 
trative record is incomplete.’ ”). Further, the Federal Register notice was not considered by 
the agency in making its Remand Determination and has no bearing on the court’s resolu- 
tion of the present dispute. 


°“A better reading of the provision ... would require an upward adjustment to export 
price and constructed export price in an antidumping investigation (or subsequent review) 
for CVD duties imposed during a companion CVD investigation or in a prior CVD investiga- 
tion (as assessed in a subsequent review).” Polyplex Br. at 20. The court finds that, because 
Commerce prevents the assessment of double duties by adjusting Polyplex’s cash deposit on 
future entries, the Department’s new interpretation does not run afoul of the U.S.’s interna- 
tional obligations, despite Polyplex’s arguments to the contrary. Article V1.5 of the General 
Agreement on Tariffs and Trade specifically prohibits only the assessment of both anti- 
dumping and countervailing duties to compensate for the same cause of unfairly priced im- 
ports. The court also notes that Polyplex’s proffered reading still does not resolve the ambi- 
guity as to what “imposed” means in the context of an investigation, although Polyplex’s 
position seems to be that, in the context of an investigation, countervailing duties are “im- 
posed” simply by virtue of the Department’s affirmative finding of countervailable subsi- 
dies. 


6 Polyplex also argues, for the first time, that the Department erred as a matter of law in 
aligning the final countervailing duty determination with the final antidumping duty deter- 
mination under 19 C.F.R. § 351.210 (2003), because Plaintiffs’ request for realignment was 
untimely filed under Commerce regulations. The court declines to consider this issue. 
Polyplex did not challenge this decision before Commerce and thus did not exhaust its ad- 
ministrative remedies. 
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in fact employ it in declining to make an adjustment to Polyplex’s 
U.S. price and subjecting Polyplex to the antidumping duty order. 
Similarly, the court rejects Plaintiffs’ argument that the agency is 
bound by the previous interpretation of “imposed” that was upheld 
in Serampore. “[I]t is well settled that an agency may change its in- 
terpretation of an underlying statutory provision even absent any al- 
teration in that provision, so long as the reason for the change is ex- 
plained and the change does not conflict with the underlying 
statute.” Paralyzed Veterans of Am. v. Sec’y of Veterans Affairs, 345 
F.3d 1334, 1353 (Fed. Cir. 2003). In its Remand Determination, Com- 
merce explained that, prior to this court’s decision in Dupont Teijin I, 
its practice was to reduce the percentage antidumping margin by the 
export subsidy rate calculated in a concurrent countervailing duty 
investigation in its cash deposit instructions sent to Customs, rather 
than increasing U.S. price under § 1677a. Applying this methodol- 
ogy in its Final Determination, the Department excluded Polyplex 
from the antidumping order on PET film from India based on its zero 
cash deposit rate, despite a dumping margin of 10.34 percent. The 
court struck down this action in Dupont Teijin I and instructed the 
Department to “calculate Polyplex’s dumping margin after making 
the adjustments to export price required by 19 U.S.C. § 1677a and 
Commerce’s reasonable interpretations thereof.” 273 F. Supp. 2d at 
1352. The court stated that Commerce was free to arrive at a new 
interpretation of that statutory provision in the light of the unique 
circumstances of this case—the first in which the Department has 
found that a respondent received a larger amount of countervailable 
export subsidies than the amount of dumping calculated in the anti- 
dumping investigation—so long as the interpretation was supported 
by a “reasoned analysis.” Jd. at 1353 n.11. Commerce’s Remand De- 
termination does provide a reasoned analysis for its new interpreta- 
tion of the statute and, accordingly, the court concludes that Com- 
merce has adequately explained the rationale for its definitional 
change. As such, the court rejects Plaintiffs’ assertion that the De- 
partment is precluded from making adjustments to producers’ U.S. 
price as a result of parallel antidumping and countervailing duty in- 
vestigations. ’ 

As discussed in Dupont Teijin I, the court affords Chevron defer- 
ence to Commerce’s reasonable interpretation of ambiguous statu- 
tory terms articulated in the course of an antidumping determina- 


7 Similarly, the court rejects Polyplex’s claim that the Department is bound by previous 
interpretations of the statute that it has expressed at various stages of these proceedings. 
Although Commerce has indeed changed course several times on the meaning of 
“countervailing duty imposed” in the context of concurrent antidumping and countervailing 
duty investigations, the Department is free to do so as explained above. This is particularly 
true where, as here, Commerce has had to develop and shift its interpretation in response 
to this court’s decision in Dupont Teijin I and the parties’ comments on the preliminary re- 
mand determination. 





U.S. COURT OF INTERNATIONAL TRADE 83 


tion. Id. at 1351 (citing Pesquera Mares Australes Ltda. v. United 
States, 266 F.3d 1372, 1379-80 (Fed. Cir. 2001)); see Chevron, U.S.A., 
Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837, 842—43 (1984). 
The statute at issue instructs Commerce to increase the price used 
to establish a foreign producer’s export price or constructed export 
price by “the amount of any countervailing duty imposed on the sub- 
ject merchandise under part I of this subtitle to offset an export sub- 
sidy.” 19 U.S.C. § 1677a(c)(1)(C). Because the statute is silent or am- 
biguous with respect to the meaning of “imposed,” see Serampore, 11 
CIT at 871, 675 F. Supp. at 1358, the court must decide whether the 
Department’s interpretation of the statute allowing an upward ad- 
justment to U.S. price upon the issuance of a countervailing duty or- 
der, but before any duties are actually assessed after an administra- 
tive review,°® is permissible. The court concludes that it is. 

“Part I” of the statute is entitled “IMPOSITION OF COUNTERVAILING 
DUTIES” and governs, among other things, the procedures for initiat- 
ing and conducting countervailing duty investigations and the issu- 
ance of countervailing duty orders following affirmative determina- 
tions by the Department and the U.S. International Trade 
Commission (“ITC”). See 19 U.S.C. §§ 1671-—1671h (2000). Section 
1671 states the general rule that, after such affirmative determina- 
tions by both agencies, “there shall be imposed upon such merchan- 
dise a countervailing duty.” Jd. § 1671(a). The section does not ex- 
plain how such a duty is to be “imposed.” Section 1671d, which 
governs “Final determinations,” sheds some light on this issue, stat- 
ing that Commerce “shall issue a countervailing duty order” upon its 
affirmative finding of countervailable subsidies and the ITC’s affir- 
mative material injury determination. Jd. § 1671d(c)(2). The next 
statutory provision, which is entitled “Assessment of duty,” begins 
with a subsection entitled “Publication of countervailing duty order.” 
Id. § 1671e(a). The countervailing duty order “directs customs offic- 
ers to assess a countervailing duty equal to the amount of the net 
countervailable subsidy,” describes the subject merchandise, and “re- 
quires the deposit of estimated countervailing duties pending liqui- 
dation of entries.” Jd. The following subsection of the “Assessment of 
duty” provision, entitled “Imposition of duties,” brings us full circle 
to where Part I began, stating the general rule that entries of “mer- 
chandise subject to the countervailing duty order . . . shall be subject 
to the imposition of countervailing duties under section 1671(a).” Id. 


8In the light of the Department’s recent interpretation of the statute, Polyplex questions 
Commerce’s ability in the future to increase an exporter’s U.S. price following the actual as- 
sessment of duties pursuant to an administrative review. Although the Department's prior 
practice does not seem to be affected by the new interpretation, because the actual assess- 
ment of countervailing duties following an administrative review necessarily flows from, 
and is a direct result of, an affirmative countervailing duty determination and the issuance 
of a countervailing duty order under Part I of the statute, this issue is not ripe for the 
court’s review. 
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subsection (b)(1) (emphasis added). The actual assessment of 
countervailing duties is addressed in Part III of the statute, which 
governs administrative reviews of both antidumping and 
countervailing duty determinations. See id. §§ 1675-1676a (2000). 

Based on this review of the statutory language and framework, 
Commerce’s interpretation that a countervailing duty is “imposed on 
the subject merchandise under Part I” upon the issuance of a 
countervailing duty order is reasonable. Part I makes clear that an 
affirmative finding of countervailable subsidies alone does not con- 
stitute the imposition of countervailing duties because the ITC must 
then determine whether imports benefitting by those subsidies 
cause or threaten material injury to the domestic industry. See id. 
§ 1671d(b)(1). Instead, the final result of affirmative determinations 
by both agencies under Part I is the Department’s issuance of a 
countervailing duty order, which instructs customs to assess a 
countervailing duty. A countervailing duty order instructing customs 
to assess countervailing duties remains in effect until it is expressly 
revoked, and countervailing duties will be automatically assessed at 
the original cash deposit rate if an administrative review is not re- 
quested. 19 C.F.R. §§ 351.211—.212 (2003). In light of this statutory 
and regulatory scheme, it is reasonable for the Department to con- 
sider a countervailing duty to be “imposed” upon the issuance of the 
countervailing duty order. 

The court must next determine whether, based on its reasonable 
interpretation of the statute, the Department correctly determined 
that Polyplex must be subject to the antidumping duty order because 
it dumped PET film in the United States at a margin of 10.34 per- 
cent. Polyplex’s main argument on this point? is that, because the re- 
vised final determination and antidumping duty order were issued 
on the same day as the affirmative countervailing duty determina- 
tion, the Department should have increased Polyplex’s U.S. price by 
the amount of countervailable subsidies found in the countervailing 
duty order. This would have resulted in a de minimis dumping mar- 
gin and the exclusion of Polyplex from the order. 

Polyplex’s argument has weight. Notice of Commerce’s determina- 
tion that PET film from India is being sold, or is likely to be sold, in 
the United States at less than fair value was published in the Fed- 
eral Register on May 16, 2002. Final Determ., 67 Fed. Reg. at 34,899. 


® Polyplex now argues that the Department erred as a matter of law in imposing an anti- 
dumping duty order on its entries when its cash deposit rate is zero. The court declines to 
revisit this issue. In its remand order, the court held that Commerce’s exclusion of Polyplex 
from the antidumping order on PET film based on a zero cash deposit rate was not in accor- 
dance with law. Dupont Teijin I, 273 F. Supp. 2d at 1352. Accordingly, the court instructed 
the Department that, “[{i]f Commerce continues to calculate a dumping margin of 10.34 per- 
cent, Polyplex must be subject to the antidumping duty order, whether or not it is given a 
cash deposit rate of zero because of expected offsetting countervailing duties.” Jd. at 1352- 
53. 
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The Final Determination revealed that Polyplex’s weighted-average 
dumping margin was 10.34 percent. Id. at 34,901 n.2. Commerce 
published notice of its final determination in the countervailing duty 
investigation on the same day. Polyethylene Terephthalate Film, 
Sheet, and Strip (PET Film) From India, 67 Fed. Reg. 34,905 (Dep't 
Commerce May 16, 2002) (final). As discussed above, however, an af- 
firmative final determination in a countervailing duty investigation 
does not constitute the imposition of countervailing duties. The De- 
partment reasonably considers a countervailing duty to be imposed 
in the context of an investigation upon the issuance of a countervail- 
ing duty order. Thus, at the time of Commerce’s Final Determination 
in the antidumping duty investigation, no countervailing duties had 
been imposed according to the Department’s new interpretation, and 
Commerce therefore argues that it properly refused to adjust 
Polyplex’s U.S. price in the Remand Determination. 

This does not end the matter here because Commerce issued an 
amended final determination in the antidumping investigation on 
the same day that the countervailing duty order issued. Amended Fi- 
nal Determ., 67 Fed. Reg. at 44,176; Polyethylene Terephthalate 
Film, Sheet, and Strip (PET Film) from India, 67 Fed. Reg. 44,179 
(Dep’t Commerce July 1, 2002) (countervailing duty order). In this 
procedural posture, Commerce’s cursory explanation that there were 
no countervailing duties imposed at the time of the Final Determina- 
tion is inadequate. The dumping margin calculations can and do 
change after the issuance of a final determination. See Amended Fi- 
nal Determ., 67 Fed. Reg. at 44,176 (amending a respondent’s dump- 
ing margin to correct for “ministerial errors”). Given Commerce’s 
fairly routine procedure of amending final antidumping duty deter- 
minations, it is not a sufficient answer to say that the margin calcu- 
lated in the Final Determination was binding. Here, the purported 
final determination was not truly final until the amendment issued 
approximately six weeks later. 

Accordingly, upon remand, Commerce must explain how it will 
fairly and consistently apply its interpretation of “imposed” when a 
final determination or an amended final determination issues on the 
same day as a countervailing duty order on the subject merchandise 
due to a petitioner’s alignment request.*° Commerce’s second re- 
mand determination should also analyze how the extension of pro- 


10 Absent Plaintiffs’ request to align the final countervailing duty determination with the 
final antidumping determination here, the countervailing duty order would have issued 
several months before the final antidumping duty determination. Accordingly, countervail- 
ing duties would have been imposed on the subject merchandise at the time of the final 
LTFV determination under Commerce’s interpretation of the statute, and Polyplex would 
have been excluded from the antidumping duty order. If, upon remand, the Department 
continues to stand by Polyplex’s dumping margin as calculated in the original Final Deter- 
mination, Commerce must provide a reasonable explanation for its failure to take the 
countervailable subsidies into consideration when it re-promulgated all of the dumping 
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ceedings on the grounds of extraordinary complication affects the ap- 
plication of this new interpretation. As Polyplex points out, only 
petitioners and Commerce have the power to extend a countervailing 
duty determination on the grounds that it is extraordinarily compli- 
cated under 19 U.S.C. § 1671b(c)(1), and only petitioners have the 
power to request an alignment of the antidumping and countervail- 
ing duty proceedings, see 19 C.F.R. § 351.210(b)(4)(1). Thus, upon re- 
mand, the Department must fully address Polyplex’s concern that 
petitioners could unfairly control the respondents’ fate in an anti- 
dumping determination and resulting antidumping duty order by fil- 
ing an extension and/or alignment request in the countervailing 
duty investigation, and how simultaneously-issued antidumping 
duty determinations and countervailing duty orders are to be 
treated. 


Conclusion 


For all of the foregoing reasons, the Remand Determination is sus- 
tained in part and remanded in part. Commerce is to seek to restore 
the parties, as far as is possible, to the position they would have 
been had they been able to act on the Department’s new interpreta- 
tion of “imposed,” and the court’s determination in this matter, prior 
to the issuance of the Amended Final Determination. Commerce 


must file its redetermination within 45 days of the entry of this opin- 
ion, and Plaintiffs and Polyplex shall have fourteen days thereafter 
to file their objections. Commerce may reply within eleven days 
thereafter. SO ORDERED. 


margins, including that of Polyplex, in the Amended Final Determination and antidumping 
duty order that issued on the same day as the countervailing duty order. 





U.S. COURT OF INTERNATIONAL TRADE 


Notice of Amendments to the Rules 


On September 30, 2003, the Court approved certain amendments 
to the Rules of the United States Court of International Trade that 
will become effective on January 1, 2004. The Rules affected by these 
changes are: USCIT Rules Judges Page; USCIT Rules 
(amended) 3, 3.1, 4, 4.1, 5, 7, 16, 22, 24, 26, 27, 36, 40, 54, 58, 63, 
67.1, 68, 70, 71, 72, 73, 74, 77; 78, 79, 81, 82, 82.1 and 89; USCIT 
Forms (amended) 1, 1B, 2, 3, 4, 9, 10, 15, 16, 17, 18 and 19; Spe- 
cific Instructions (amended) for Forms 15, 16, 17 and 18; Appen- 
dix on Access to BPI (amended); Appendix of Forms 
(amended); USCIT Rules (new) 16.1, 26.1, 54.1, 73.1, 73.2, 73.3, 
86.1 and 86.2; USCIT Forms (new) 16-1, 16-2, 16-3, 16—4, 16-5, 
20, M—1 and M-2; USCIT Specific Instructions (new) for Form 
19; USCIT Guidelines for Court-Annexed Mediation (new); 
and Standard Chambers Procedures (new). 

Language deleted from each rule appears in brackets with 
strikeovers. New language is indicated by redline type. 

A copy of the amendments may be obtained from the Court’s web 
site: 





www.cit.uscourts.gov 


October 31, 2003 


LEO M. GORDON, 
Clerk of the Court. 
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NOTICE OF ERRATA TO 
AMENDMENTS TO THE RULES OF 
THE UNITED STATES COURT 
OF INTERNATIONAL TRADE 


On October 31, 2003, the Office of the Clerk issued a Notice Re- 
garding Approved Amendments (approved by the Court on Septem- 
ber 30, 2003) to the Rules of the United States Court of International 
Trade. A review of those amendments has revealed some inadvertent 
errors. 


The corrections are as follows: 


Form 20, in the original Notice, the PDF for the subpoena form was 
corrupted. It has been recreated, and the hyperlink to this form on 
the October Notice has been replaced. The current posting within 
the Notice is correct. 


Rule 73.2, in the original Notice, at the end of paragraph (c)(2) there 
is a reference to Rule 71(c). That reference should have been omit- 
ted. The phrase, “pursuant to Rule 71(c)” now has been omitted from 
the PDF. The current posting within the Notice is correct. 


Form 24, in the original Notice, no amendment was included for 
R. 24. The current language in R. 24(a) makes reference to “Rule 
71(c).” An amendment should have been included which changed 
that reference to Rule 73.2. The amendment now has been added, 
and the current posting within the Notice is correct. 


A corrected version of the original Notice now appears on the home 
page of the USCIT Web Site under “Notice Regarding Approved 
Amendments (10/31/03).” 


Notice of this Errata and the original Notice (10/31/03) has been 
transmitted to the following sources for publication: 


Bureau of National Affairs, Inc. 

Gould Publications, Inc. 

KPMG Customs Info 

International Business Reports 

Matthew Bender & Company/LEXIS Publishing 
Oceana Publications, Inc. 

Rules Service Company 

U.S. Government Printing Office 

West Group 


December 5, 2003 


LEO M. GORDON 
Clerk of Court. 





Index 


Customs Bulletin and Decisions 
Vol. 38, No. 1, December 31, 2003 


Bureau of Customs and Border Protection 
General Notices 


Copyright, trademark, and trade name recordations 
No. 11 2003 
Annual user fee for customs broker permit and national permit: general 


Proposed collection; comment request 

Accreditation of commercial testing laboratories; approval of commercial 
gaugers . 

African Growth and Opportunity Act certificate of origin 

Distribution of continued dumping and subsidy offset to affecte d 
CUIEIERU NE POR C REG ooo ste cesies acide tes DA scale eaaly he's 

Drawback process regulations and entry collection documents........... 

Land Border Carrier Initiative Program 

United States-Caribbean Basin Trade Partnership Act.... 


CUSTOMS RULINGS LETTERS AND TREATMENT 


Tariff classification: 
Modification of a ruling letter and revocation of treatment 
Women’s cotton knit garment similar to a tank top.... 
Revocation and modification of ruling letters and revocation of treatment 
Hand tools 


U.S. Court of International Trade 
Slip Opinions 
Slip Op. No 

Peer Bearing Company-Changshan v. United States of America, 

and The Timken Company aces 03-160 
International Union United Aerospace, Automotive and 

Agricultural Implement Workers of America, UAW Local 402, 

and UAW Local 658 v. United States Secretary of Labor .... 03-161 
Slater Steels Corp., Fort Wayne Speciality Alloys Division; 

Carpenter Technology Corp., Crucible Specialty Metals 

Division, Crucible Materials Corp.; Electralloy Corp.; United 

Steel Workers of America, AFL-CIO/CLC; Acciaierie Valbruna 

S.P.A. v. United States, and Trafilerie Bedini, SRL 





Slip Op. No. 


Slater Steels Corp., Fort Wayne Speciality Alloys Division; 

Carpenter Technology Corp., Crucible Specialty Metals 

Division, Crucible Materials Corp.; Electralloy Corp.; and 

United Steel Workers of America, AFL-CIO/CLC v. United 

States, and Ugine-Savoie Imphy, S.A. 03-163 
Ammex, Inc. v. United States 03-165 
Former Employees of Motorola, Inc. v. The United States 

Department of Labor 03-166 
Dupont Teijin Films USA, LP, Mitsubishi Polyester Film of 

America, LLC, and Toray Plastics (America), Inc. v. 

United States, and Polyplex Corporation Limited 03-167 
INGECE-OF BINOREMENES EO TRE TENCE «6:6 5.6oois kos ook soles Feesviescseescdecwes 
Notice of errata to amendments to the rules of The United States Court of 

International Trade 


-P.O.: 2003-496-409:80029 














